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                                                          225 Broadway 
                                                             Suite 1804 
                                                New York, New York 10007 
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        July 21, 2008 
 
via ECF 
 
Honorable Frederic Block 
U.S. District Judge 
Eastern District of New York 
225 Cadman Plaza East 
Brooklyn, NY 11201 
 
 Re: USA v. Kenneth Eng; 08-66 (FB) 
 
Dear Judge Block: 
 
 Counsel submits Mr. Eng’s response to the PSR. 
 
 CRIMINAL HISTORY CATEGORY IS INCORRECT, AND SHOULD BE 
REDUCED  
 
 The PSR assess a category of II. This is incorrect.  Para. 30 assesses one point for 
a May 9, 2007 plea of guilty, noting “[S]entence pending.” This matter is one where the 
Office of the District Attorney, County of Queens, and the defense cooperated to place 
Mr. Eng in intensive psychiatric and psychological counseling programs. Included in the 
conditions is that Mr. Eng be a respondent in a New York City Department of Mental 
Hygiene, Petitioner, Bronx Supreme Court civil commitment proceeding. If Mr. Eng  
doesn’t cooperate with the Queens County programs, he would be liable to involuntary 
commitment. Mr. Eng consented to this set of programs and circumstances.  
 
 Most important, Your Honor, is these programs are part of a diversionary 
disposition. Mr. Eng has not completed the program, and his sentence has not been 
imposed. Therefore, Mr. Eng  should not be accorded any points; USSG 4A1.2(A) and 
(f). 
 
 The second criminal history point is based upon an April 4, 2005 conviction of a 
New York State Class B misdemeanor, where Mr. Eng was sentenced to a conditional 
discharge on  May 25, 2005. Mr. Eng was re-sentenced on September 7, 2005 to a one-
year period of conditional discharge. That sentence expired on September 6, 2006.  
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 PSR  Para. 29 inexplicably claims that an arrest in May of 2007, well after the one 
year period of conditional discharge expired, results in a violation of that sentence. This 
is plainly a miscalculation. No violation was brought, or could have been brought. 
 
 Therefore, Mr. Eng should have no criminal history points, and a Criminal 
History Category of I. If he had one point, his Category would still be I.  
 
 With a Total Offense Level of 8, the guidelines range is 0 to 6 months.  
 
 CORRECTIONS TO THE PSR 
 
 The report incorrectly lists Mr. Eng’s home address, which is 58 - 23 201st Street, 
Bayside, New York, 11364.  
 
 Mr. Eng is in treatment for serious mental illnesses, treatment he sought after 
arrest on the Queens charges referred to in PSR para. 30. He had to qualify for the 
programs, while  remanded to Rikers Island for three months. He was deemed eligible 
after a careful screening by medical experts from the City and the District Attorney’s 
office.  
 
 THE INSTANT OFFENSE 
  
 Mr. Eng notes that PSR para. 7 should be corrected to reflect Mr. Eng did not tell 
anyone to let the Negro know her work was bad. Rather, he let his classmates know that 
the racial characteristics of a character in a that student’s work should be replaced, i.e., 
from Asian, to Negro.  
 
 He notes, with respect to PSR para. 9, that he did not accuse the victim of the 
spitting incident of siding with the African American student. He recalls that at some 
time during the confrontation, security officers arrived. 
 
 With respect to PSR para. 10, where Mr. Eng is accused of “lurking next to the 
victim’s locker on campus,” he notes that to his knowledge, “no one has lockers.” 
Moreover, when the victim was escorted by him, Mr. Eng did not call him a White Boy.  
  
 MENTAL AND EMOTIONAL HEALTH 
 
 Mr. Eng recalls, with respect to PSR para. 47, that the student whom he hit in the 
face had struck Mr. Eng first. As to the further allegations in said paragraph, that Mr. Eng 
believed he was getting phone calls from NYU professors disguising their voices, he 
remembers that he was not the recipient of the calls. He believes the calls were made by 
other(s) to an NYU dean. Mr. Eng reported this to the arresting police in Queens, who 
reported to the District Attorney. That claim was used by the District Attorney in support 
of his argument, (successful), to have Mr. Eng examined under Criminal Procedure Law 
article 730 to evaluate if he was competent to proceed. He was found competent.  
 

Case 1:08-cr-00066-FB-JMA   Document 36   Filed 07/21/08   Page 2 of 4 PageID #: 166



            Mr. Eng notes that PSR para. 51 incompletely describes what happened on a bus 
in 2002.  He recalls one of those dangerous moments when a belligerent, and loud person 
boarded the bus and was harassing everyone. Ultimately that man pushed his mother, 
(known to defense counsel to be slight, almost frail), insulting her as well. Mr. Eng 
grabbed this man, and shoved him away. In the other incident, he pushed back when 
shoved by a passenger. No one was injured in any incident.  
 
 Mr. ENG IS PROGRESSING IN TREATMENT FOR A DIFFICULT DISEASE. 
TO IMPRISON HIM WOULD BE CONTRARY TO THE 3553(a) FACTORS. 
 
 Mr. Eng is to be sentenced for a misdemeanor crime, committed when Mr. Eng 
was not well. Mr. Eng was hospitalized at Bellevue for twelve days afterwards. He was in 
a psychiatric ward.  
 
 As noted at PSR para. 52, Mr. Eng suffers from schizophrenia, a severe, lifelong 
disorder. He takes a anti-psychotic, with strong side-effects. Yet, with a somewhat grim 
prognosis for a lifelong affliction, the report notes Mr. Eng is making fair progress on 
treatment goals. The fact that he is making progress bodes well for him.  
 
 Counsel has noted a remarkable softening of Mr. Eng’s affect since he entered the 
treatment environment. Conversations with him are rather pleasant.  
 
 THE PSR JUSTIFICATION FOR THE RECOMMENDATION IS FLAWED 
 
 The Comments section incorrectly states Mr. Eng’s actions “clearly demonstrate 
that he does not take responsibility for his criminal conduct, and that jail is needed to 
punish him and deter him.  
 
 To jail him is to take him out of his medical treatment program, when it is 
succeeding. It would punish him, and compound his illness. He would be deterred from 
his daily and weekly immersion in his health treatment program. 
 
 Further, in light of the PSR’s incorrect Criminal History calculation, the 
justification for the recommendation can not stand.   
 
 CONCLUSION 
 
 Counsel respectfully requests Your Honor confirm the Criminal History Category 
is I, and then sentence Mr. Eng to a period of supervision, with terms addressing his 
treatment needs. 
 
        Respectfully submitted, 
 
 
        JOEL K. DRANOVE 
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cc: AUSA Carter Burwell (via ECF) 
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