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 CONTINUANCE: Should the Court determine that additional evidence is necessary, 

Plaintiff asks the Court to grant a continuance of the hearing scheduled for December 16, 2016. 

Defendants' factual assertions and the affidavit testimony of KDFW Fox 4 employee Bruce 

Smith egregiously distort the truth in this action. As such, Plaintiff has not had adequate time to 

respond to the legal issues in its Response and the immense factual distortions while also 

producing affidavits in support, as Mr. Mohamed is currently outside of the United States. 

Plaintiff respectfully requests a 30-day continuance if necessary, the granting of which will not 

prejudice Defendants in this action.  

 OBJECTIONS: It should also be noted that Plaintiff objects to the Defendants’ attempt to 

introduce information that is irrelevant, immaterial, prejudicial and inflammatory.  The affidavits 

provided by Defendants are, inter alia, self-serving and conclusory and should be stricken. The 

specific objections are also included in the body of this Response.  

Defendants’ brief and mendacious characterization of the Mohamed family is an affront 

to the foundational mores of this country. Strikingly similar to the defamatory statements made 

the basis of this action, Defendants’ version of the “facts” serves as nothing more than lighter 

fluid on the dumpster fire news sensation that was molded by their hands. The crux of 

Defendants’ argument is that the Mohameds allegedly profited so immensely as a result of the 

media firestorm that Defendants’ malicious slandering of the family should be set aside as 

insignificant. However inconvenient it may be for Defendants, in the State of Texas, where the 

sanctity of family and a man’s reputation still means something, our law does not operate thusly.  

SUMMARY OF ARGUMENT  

 The media wields substantial power and control over public opinion. Our laws do not 

allow them a bully pulpit, to harass citizens and manipulate public opinion toward political or 
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any other agenda by knowing misrepresentations. The misrepresentations made by Ferguson and 

Van Duyne were not mere “hyperbole,” but falsehoods designed to malign a family and convince 

the world that the Mohameds were Muslim terrorists with an agenda to terrify a community.  

These are exactly the kinds of statements that our defamation laws are designed to address.   

ARGUMENT AND AUTHORITIES 

I. Texas Citizens Participation Act (“TCPA”) 

a. Standard of Review 

 “The TCPA’s purpose is to identify and summarily dispose of lawsuits designed only to 

chill First Amendment rights, not to dismiss meritorious lawsuits.” In re Lipsky, 460 S.W.3d 579, 

589 (Tex. 2015) (emphasis added). Upon a defendant’s filing of a TCPA motion to dismiss, a 

two step process is initiated in order to examine the applicability of the statute to the underlying 

claims of the action. Id. at 586.  

First, the defendant-movant must show “by a preponderance of the evidence that the 

plaintiff’s claim is based on, relates to, or is in response to the movant’s exercise of: [(i)] the 

right of free speech; [(ii)] the right to petition; or [(iii)] the right of association.” Id. (citing TEX. 

CIV. PRAC. & REM. CODE § 27.005(b)) (internal quotations omitted). At issue here are the first 

and second of these bases. An individual’s “right of free speech” under the TCPA “refers to 

communications related to a ‘matter of public concern’ which is defined to include an issue 

related to: (A) health or safety; (B) environmental, economic, or community well-being; (C) the 

government; (D) a public official or public figure; or (E) a good, product, or service in the 

marketplace. Id. “The ‘right to petition’ refers to a wide range of communications relating to 

judicial, administrative, or other governmental proceedings.” Id. (citing TEX. CIV. PRAC. & REM. 

CODE § 27.001(4)).   
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Defendants contend that the TPCA applies in the present instance because “the suit is 

based on Defendants’ exercise of [(1)] the right to free speech” and [(2)] “the right to petition.” 

(Def. Mot., pp. 8—11). Likewise, Plaintiff does not contest the applicability of the TCPA to the 

underlying claims of this action; as such, analysis of the law in this Response begins with the 

second prong of the TCPA analysis.  

 If the movant is able to show by a preponderance of the evidence that “the plaintiff’s 

claim implicates one of these rights, the second step shifts the burden to the plaintiff to establish 

by clear and specific evidence a prima facie case for each essential element of the claim in 

question.” Lipsky, 460 S.W.3d at 587. The Supreme Court of Texas explained that “clear” means 

“unambiguous, sure or free from doubt,” and “specific” means “explicit or relating to a particular 

named thing.” Id. “A prima facie case is ‘the minimum quantum of evidence necessary to 

support a rational inference that the allegation of fact is true.’” Murphy USA, Inc. v. Rose, 2016 

WL 5800263, at *2 (Tex.App.—Tyler 2016) (quoting In re Lipsky, 460 S.W.3d 579, 590-91 

(Tex. 2015).  

Importantly, “[i]n a defamation case that implicates the TCPA, pleadings and evidence 

that establishes the facts of when, where, and what was said, the defamatory nature of the 

statements, and how they damaged the plaintiff should be sufficient to resist a TCPA motion to 

dismiss.” Id. at 591. In addressing the pleading standard under the TCPA, the Supreme Court in 

Lipsky found that “the [TCPA] does not impose an elevated evidentiary standard or categorically 

reject circumstantial evidence . . . [and] we accordingly disapprove those cases that interpret the 

TCPA to require direct evidence of each essential element of the underlying claim to avoid 

dismissal.” Id. (emphasis added).  

b. The Court Must Disregard and/or Strike the Affidavit of Bruce Smith and 
Defendants’ Duplicitous Characterization of the Facts in Consideration of the 
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Present Motion to Dismiss 
 

Because the Supreme Court in Lipsky “rejected the notion that the legislature imposed an 

elevated evidentiary standard,” in determining “whether the plaintiff presented a prima facie 

case, we [(the Court)] consider only the pleadings and evidence in favor of the plaintiff’s case. 

We do not consider whether the defendant presented evidence rebutting the plaintiff’s case; such 

evidence is appropriate in determining a defendant’s motion for summary judgment or at a trial 

but not in determining whether the plaintiff presented a prima facie case.” Moldovan v. Polito, 

2016 WL 4131890, at *5 (Tex.App.—Dallas 2016) (quoting D Magazine Partners, L.P. v. 

Rosenthal, 475 S.W.3d 470, 480-81 (Tex.App.—Dallas 2015) (emphasis added).  

Even if, arguendo, the affidavit of Bruce Smith is considered by the Court, it is defective, 

as titular and significant portions are hearsay, irrelevant, conclusory, self-serving, and/or based 

not on Mr. Smith’s personal knowledge. In addition, the facts as alleged by Mr. Smith are so 

wildly inflammatory and insulting that they should be stricken entirely. “A conclusory statement 

is one that does not provide the underlying facts to support the conclusion,” and “[a]n affidavit 

that is conclusory is substantively defective.” Paragon Gen. Contractors, Inc. v. Larco Constr., 

Inc., 227 S.W.3d 876, 883 (Tex.App.—Dallas 2007, no pet.). The Affidavit of Bruce Smith is 

also “legally insufficient” because it “[s]hows no basis for personal knowledge” of the veracity 

of the allegations. Kerlin v. Arias, 274 S.W.3d 666, 668 (Tex. 2008); accord City of Wilmer v. 

Laidlaw Waste Sys. (Dallas) Inc., 890 S.W.2d 459, 467 (Tex.App.—Dallas 1994), aff’d, 904 

S.W.2d 656 (Tex. 1995). At numerous points throughout the affidavit, Mr. Smith fails to 

establish how he learned of many of the facts he asserts beyond merely reading the articles that 

he cites and being an employee of KDFW Fox 4. (Aff. Bruce Smith, p. 1). Although Mr. Smith 

may attest to the fact that he knew certain KDFW Fox 4 news articles or segments were 
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published, he fails to “explain how his job duties and responsibilities during the relevant time 

period afforded him knowledge” of the accuracy of KDFW Fox 4’s publications and extrinsic 

publications (i.e., Dallas Observer, Washington Post) and their content. Stone v. Midland 

Multifamily Equity REIT, 334 S.W.3d 371, 375-76 (Tex.App.—Dallas 2011, no pet.).  

First, Bruce Smith has been an employee of KDFW Fox 4 since 1996. Although the 

Court may recognize Mr. Smith’s ability to verify those cited publications from KDFW Fox 4, 

he absolutely cannot use the written contents of other media sources as personal knowledge or 

verified facts. For example, Mr. Smith’s affidavit states that Mohamed Mohamed (“Mr. 

Mohamed”) was “was a participant in the Koran burning,” (Aff. Bruce Smith, p. 4), an incident 

which occurred in a Florida church in 2011. Mr. Smith has no personal knowledge of this event 

or the events surrounding the Koran burning, as his cited sources for the information include the 

Dallas Observer and the Washington Post, not KDFW Fox 4 or his own eye-witness account. 

Moreover, Mr. Smith has insultingly mischaracterized this event, of which he has exactly zero 

personal knowledge, in its entirety. The articles that Mr. Smith cites clearly state that Mr. 

Mohamed went to this church at the invitation of the pastor in order to defend and have an open 

discussion regarding a peaceful interpretation of the Koran and to encourage the congregation to 

not burn the holy book. Importantly, Mr. Mohamed and his family were not even present when 

the Koran was burned. Even worse, Defendants’ brief attempts to convince the Court that Mr. 

Mohamed was mysteriously responsible for “[t]he public outrage over this incident [which] 

caused an outbreak of deadly rioting in Afghanistan, killing at least 21 people, including seven 

United Nations workers.” (Def. Mot., p. 4).  

As another example, Mr. Smith, without including a citation to any evidence, states in his 

affidavit, “[Mr.] Mohamed is well-known in Dallas because he has run for the Presidency of 
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Sudan on two occasions.” (Aff. Bruce Smith, p. 4). Plaintiff finds this contention incredibly 

difficult to believe for a number of reasons, including the fact that Mohamed was one of twelve 

candidates in 2015, the African country for which he ran for office was formed a mere ~5 years 

ago, and over 41% of eligible American voters didn’t even vote in their own 2016 presidential 

election.  

On countless occasions throughout Defendants’ brief, quotes from journalists are 

extracted from news articles and bandied around as direct quotes from the Mohameds, and 

ridiculous leaps of logic are made to insinuate legal sufficiency. For example, “Mohamed told 

reporters that the ensuing publicity directed at his son was ‘good for the family’ and for his 

future political career.” (Def. Mot., p. 5; Def. Ex. A-9). This is a shameless mischaracterization. 

Nowhere in the article is Mr. Mohamed quoted as having said that the ensuing publicity was 

good for his political career. The statement “The more people who know him, the better his 

chances,” is side commentary of the article’s author.  

As another example of Defendants’ ridiculous legal conclusions, it is alleged that 

“Ahmed’s public figure status was solidified during the 2015 Halloween season when at least 

one company created a ‘Clock Boy’ Halloween costume.” (Def. Mot., p. 6, fn. 27). Defendants 

ask this Court to set a precedent in defamation law by staking “public figure” status on whether 

at least one company has made a Halloween costume in the visage of the defamed individual. 

Plaintiff suggests otherwise.  

Most importantly, all of this inflammatory content is pure distraction.  It has absolutely 

nothing to do with the statements that Plaintiff contends are defamatory.  Thus, it should all be 

disregarded as irrelevant.  

II. Defamation Per Se 
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Although the common law draws a distinction between defamation per se and defamation 

per quod, it is defamation per se that is at issue here. The elements of defamation include: “(1) 

the publication of a false statement of fact to a third party, (2) that was defamatory concerning 

the plaintiff, (3) with the requisite degree of fault, and (4) damages, in [per quod] cases.” Lipsky, 

460 S.W.3d at 593 (citing WFAA-TV, Inc. v. McLemore, 978 S.W.2d 568, 571 (Tex. 1998)). 

With regard to the requisite degree of fault, a “private individual need only prove negligence, 

whereas a public figure or official must prove actual malice.” Id. Limited purpose public figures 

must also prove actual malice with regard to defamatory statements made on the topic for which 

the individual has become renowned. See Neely v. Wilson, 418 S.W.3d 52, 61 (Tex. 2013).  

In the context of the defamation analysis, actual malice “means that the statement was 

made with knowledge of its falsity or with reckless disregard for its truth.” Lipsky, 460 S.W.3d at 

593 (citing Huckabee v. Time Warner Entertainment Co., 19 S.W.3d 413, 420 (Tex. 2000)); see 

also Greer v. Abraham, 489 S.W.3d 440, 443 (“Actual malice in this context does not mean bad 

motive or ill will but rather knowledge of, or reckless disregard for, the falsity of a statement.”). 

Notably, a plaintiff needn’t plead and prove damages where the alleged defamation is 

categorically defamation per se. Id. Defamation per se “refers to statements that are so obviously 

harmful that general damages, such as mental anguish and loss of reputation, are presumed.” 

Lipsky, 460 S.W.3d at 596. 

The courts of this State have found defamatory per se statements to include accusing an 

individual of: (1) committing a crime; (2) dishonesty, fraud or rascality; (3) having a loathsome 

or foul disease; (4) engaging in serious sexual misconduct; and/or (5) possessing qualities that 

reflect adversely on an individual’s fitness to conduct his business or trade. Id. at 596; Moore v. 

Waldrop, 166 S.W.3d 380, 384 (Tex.App.—Waco 2005, no pet.); Hancock v. Variyam, 400 
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S.W.3d 59, 66 (Tex. 2013); Main v. Royall, 348 S.W.3d 381, 390 (Tex.App.—Dallas 2011) 

(citing Southwestern Bell Yellow Pages, Inc. v. Thomas, 2006 WL 217665, at *2 (Tex.App.—

Dallas 2006)). The Dallas Court of Appeals has recently held: 

Again, a statement is defamatory if it tends to (i) injure the 
subject’s reputation, (ii) expose him to public hatred, contempt, 
ridicule, or financial injury, or (iii) impeach his honesty, integrity, 
or virtue. Even if the statements in a publication are not 
defamatory when taken individually, a publication can be 
defamatory if it creates a defamatory impression by omitting 
material facts or juxtaposing facts in a misleading way. 
  

Tatum v. The Dallas Morning News, Inc., 493 S.W.3d 646, 659 (Tex.App.—Dallas 2015) (citing 

Am. Heritage Capital LP v. Gonzalez, 436 S.W.3d 865, 875 (Tex.App.—Dallas 2014); Turner v. 

KTRK Television, Inc., 38 S.W.3d 103, 115 (Tex. 2000)) (internal citations omitted).  

Importantly, Defendants attempt to convince this Court that there are only four strict 

instances in which statements are found to be defamatory per se. (Def. Mot., p. 14). This is 

misleading at best. The instances listed by the Supreme Court of Texas in Lipsky and cited as 

absolute by Defendants are non-exhaustive “examples of defamation per se.” 460 S.W.3d at 596 

(emphasis added). Notably, Defendants’ claim that libelous statements must be “so abhorrent 

[that] damages can be presumed,” citing Hancock and Texas Disposal Sys. Landfill Inc. v. Waste 

Mgmt. Holdings, Inc., 219 S.W.3d at 581. (See Def. Mot., p. 14). Plaintiff reviewed both 

Hancock and Texas Disposal for characterization of the damages as “abhorrent,” but the word is 

not used a single instance in either case. 

In the present case, Plaintiff does not allege private individual status; indeed, Plaintiff 

recognizes that, under the three-part test outlined in Neely v. Wilson, Plaintiff is most probably, 

unless this Court believes otherwise, a “limited purpose public figure.” 418 S.W.3d 52, 70 (Tex. 

2013). However, as limited purpose public figures, the “actual malice” standard applies only to 
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statements made regarding subject matter related to the controversy in question or to the field in 

which the Mohameds are prominent, not the content of the Mohamed family’s entire history. 

Rauhauser v. McGibney, 2014 WL 6996819, at *6 (Tex.App.—Fort Worth 2014) (where the 

court found that plaintiff was a limited purpose public figure on the narrow subject of “vigilante 

justice”).  

a. Statements of Ben Ferguson 
 

The statements of Mr. Ferguson were plainly false and defamatory. Reporting that the 

incident with Ahmed was “pre-planned” indicated to the world that the Mohamed family 

deliberately broke the law by conspiring to and taking a hoax bomb to school and/or deliberately 

attempted to “cause problems” by terrifying an entire high school into believing that there was a 

bomb on the premises. He then brings the Mohameds’ religion into his “reporting” by alleging 

that Mr. Mohamed “used his son” and is “gonna point out anyone that’s against Islam…” In 

other words, that the Mohameds planned this as a way to fan the flames of anti-Islam rhetoric. 

Mr. Ferguson’s statements are not only accusations of conduct that is criminal (i.e., criminal 

solicitation/inducement of a minor to commit a crime), but also encompass conduct that would 

certainly adversely affect Mr. Mohamed’s fitness, as a criminal rabble-rouser and radical 

Islamist, to conduct his business, his Sufi teachings or his political ambitions. With even a 

cursory reading of the multiple articles cited by Defendants, the Court can easily see that Mr. 

Mohamed is an adamant advocate of a peaceful interpretation of Islam, a fierce proponent of 

personal liberties and a denouncer of any individual who would harm another in the name of his 

God. As a matter of uncontested fact, it is these very beliefs that have placed Mr. Mohamed at 

odds with Muslims within his own community who believe in a strict or violent interpretation of 

the Koran.  
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Mr. Ferguson goes on to allege that the Mohamed family deliberately took a clock apart 

and put it into a “mini-briefcase” solely “to make it look like a bomb.” (Def. Mot., p. 17). First, 

this is yet another accusation of criminal conduct that, if it were true, would subject them to 

criminal penalties. Second, all of Mr. Ferguson’s statements at issue were made over two months 

after the “hoax bomb” incident in Irving, Texas. In this two-month time period, the Irving police 

acknowledged that the alarm clock did not look like a bomb, all charges were dropped, and 

pictures of the “hoax bomb” were spread across the world via the Internet and international 

media. Pictures of Ahmed’s clock clearly showed that it was housed inside of a pencil box that 

Ahmed had from the 7th grade, as he had claimed since day one. In no way did the pencil box 

reasonably resemble a briefcase, and Mr. Ferguson was well aware of this fact. As such, Mr. 

Ferguson’s accusations of the Mohameds’ dishonorable motives were “made with knowledge of 

[their] falsity or with reckless disregard for [the] truth.” Lipsky, 460 S.W.3d at 593. Importantly, 

the Supreme Court of Texas has acknowledged “that the imputation of a corrupt or dishonorable 

motive in connection with established facts is itself to be classified as a statement of fact and as 

such not to be within the defense of fair comment.” Bentley v. Bunton, 94 S.W.3d 561, 583 (Tex. 

2002) (emphasis added).  

Mr. Ferguson also stated that, during the investigation, Ahmed “did not associate or talk 

to any of the teachers or the police when they asked him questions except to say ‘it is a clock.’”  

This is further falsehood designed to promote Ferguson’s story that the Mohamed family 

deliberately attempted to terrify a high school into believing that there was a bomb on the 

premises as some sort of Islamic “plan.” This can also be proven to be false. The teachers to 

whom Ahmed showed the clock will state that he engaged in conversation with them about it. 

Indeed, the teacher who confiscated the clock had a discussion with Ahmed about why he made 
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it, how it worked and what it was. He was interrogated for over an hour by the administration 

and police and also explained to them that it was an alarm clock and that he made it to 

demonstrate his technical ingenuity to his teacher.   

b. Statements of Van Duyne 

Initially, it should be noted that it is Plaintiff’s position that Ms. Van Duyne’s defamatory 

comments were made by her as an individual and not in an official capacity. It is not within the 

official capacity of a mayor to defame citizens or misrepresent information to the public.  

Ms. Van Duyne made three specifically false and defamatory statements. Even knowing 

that the police had dropped the charges of an alleged “hoax bomb,” she continued to state in 

public forums that Ahmed had brought a “hoax bomb” to school—an accusation of a criminal 

offense. Also, in furtherance of her apparent campaign against Muslims, she intentionally 

misrepresented to the community the conduct of the Mohamed family. She represented that there 

had been requests to release relevant records but that the Mohamed family was “non-responsive” 

to such requests, indicating that the family was trying to hide information. This is demonstrably 

false. There were no requests made to the Mohamed family and, as such, they were incapable of 

ever having denied or ignored any requests. Again, this is not a matter of opinion—this is a 

statement of false fact made in self-service to her anti-Muslim agenda.  

 Ms. Van Duyne’s above-mentioned statement, taken in conjunction with her statement 

that Ahmed was “not forthcoming with information,” was designed to present the Mohameds as 

a lying, dishonorable family, scheming to terrify a community for some nefarious Muslim 

purpose. Each of her slanderous statements is demonstrably false. The clock was not a “hoax 

bomb,” as even acknowledged by the police. In the nearly 15 months since the “hoax bomb” 

incident, absolutely zero evidence has emerged to prove any nefarious plan or scheme on the 
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behalf of the Mohameds. There was no request to the family for records that was subsequently 

ignored or denied. There was no information sought from Ahmed that was not known or 

provided, including information he had previously and repeatedly given his teachers.      

c. Publication by KDFW Fox 4 

As acknowledged by KDFW Fox 4 and is well-established in jurisprudence, if KDF Fox 

4 published the defamatory statements of Ferguson and Van Duyne, KDFW Fox 4 is also liable 

for those statements.    

PRAYER 

For the reasons stated, the Plaintiff prays that the Motion to Dismiss be denied. 
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