
UNITED STATES DISTRICT COURT  

FOR THE DISTRICT OF MASSACHUSETTS 

 

____________________________________ 

 | 

MARIO J.A. SAAD, MD PhD, | 

 Plaintiff, | 

  | 

v.  | Civil Action No. 15-cv-10267-TSH 

  |  

AMERICAN DIABETES ASSOCIATION, | 

 Defendant. | 

____________________________________| 

 

DEFENDANT AMERICAN DIABETES ASSOCIATION’S OPPOSITION TO 

PLAINTIFF’S MOTION FOR RECONSIDERATION OF HIS 

MOTION FOR A TEMPORARY RESTRAINING ORDER 

AND APPLICATION FOR PRELIMINARY INJUNCTION 

 This Court correctly denied the plaintiff Mario J.A. Saad, MD, PhD’s original motion for 

a temporary restraining order and preliminary injunction seeking to restrain the defendant 

American Diabetes Association (ADA) from publishing an expression of concern in its respected 

medical journal Diabetes® and related website. Plaintiff’s motion for reconsideration – based on 

the novel argument unsupported by any legal citation that injunctive relief cannot be viewed as a 

prior restraint on speech – should likewise be denied, especially given that it is contrary to First 

Circuit precedent and also because plaintiff is not relying on newly discovered evidence, there 

has not been a change in the law, nor was the decision based on a manifest error of law or fact. 

As such, reconsideration is inappropriate. Moreover, the motion is largely moot because the 

March edition of Diabetes has been published and distributed.  Further, the plaintiff is still 

seeking an illegal prior restraint of the ADA’s speech, has no likelihood of success on the merits, 

and an injunction would contravene public policy. For these reasons, the plaintiff’s motion 

should be denied.  
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BACKGROUND 

 A summary of the plaintiff’s allegations was set forth in the ADA’s opposition to the 

plaintiff’s motion for a temporary restraining order and application for a preliminary injunction. 

ECF No. 8, at 1-3. This Court denied that motion on February 23, 2015. On February 24, 2015, 

as anticipated by the plaintiff, Compl. ¶ 38, the ADA published and disseminated the March 

issue of Diabetes which included an Expression of Concern concerning Dr. Saad’s articles. 

Expression of Concern, 64 Diabetes 1068, 1068-70 (March 2015).  

ARGUMENT 

I. THE PLAINTIFF’S MOTION FAILS TO PRESENT A BASIS FOR 

RECONSIDERATION AND IS LARGELY MOOT 

 Reconsideration of a court’s decision is extraordinary relief only appropriate in limited 

situations. It is not intended to provide parties an opportunity to make arguments that they failed 

to set forth in the original motion. “Instead, motions for reconsideration are appropriate only in a 

limited number of circumstances: if the moving party presents newly discovered evidence, if 

there has been an intervening change in the law, or if the movant can demonstrate that the 

original decision was based on a manifest error of law or was clearly unjust.” United States v. 

Allen, 573 F.3d 42, 53 (1st Cir. 2009) (citing Marie v. Allied Home Mortg. Corp., 402 F.3d 1, 7 

n.2 (1st Cir. 2005)). The plaintiff’s motion is based upon the flawed premise that preventing the 

ADA from maintaining an expression of concern on its website is not a prior restraint. Dr. Saad 

does not present any new evidence nor has there been any change in the law. Furthermore, the 
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Court did not commit any error of law or fact. As such, there is no legal basis for reconsideration 

and the motion should be denied.
1
 

 The motion is also largely moot because it again requests that the Court issue an 

injunction “against the American Diabetes Association . . . from continuing to maintain a 

published expression of concern . . . on the Diabetes website and in the March issue of 

Diabetes.” ECF No. 13, at 1, 2 (emphasis added).  However, the March issue of Diabetes has 

already been published and distributed. To the extent that the instant motion seeks to prevent 

publication of the March issue of Diabetes, it is moot and should be denied. Davidson v. Howe, 

749 F.3d 21, 25-27 (1st Cir. 2014) (affirming the denial of a motion for a preliminary injunction 

after the allegedly improper action occurred based on mootness); Matos v. Clinton Sch. Dist., 

367 F.3d 68, 72-74 (1st Cir. 2004).  

II. A PRELIMINARY INJUNCTION REQUIRING THE ADA TO REMOVE THE 

EXPRESSION OF CONCERN FROM ITS WEBSITE CONSTITUTES A PRIOR 

RESTRAINT ON CONTINUING SPEECH. 

  The plaintiffs seek reinstatement based solely on the argument (devoid of any citation to 

legal precedent) that removing a web posting is not a prior restraint on speech because the speech 

has already been made. This argument misunderstands the nature of online postings and is 

contrary to black letter law that an injunction against speech is a prior restraint. Erwin 

Chermerinsky, Injunctions in Defamation Cases, 57 Syracuse L. Rev. 157, 165 (2007) 

(“Injunctions are inherently prior restraints because they prevent future speech.”). The ADA’s 

                                                 

1
 The plaintiff implies that the injunction it seeks is warranted due to an upcoming investigation 

scheduled for March 9 and 10 by Dr. Saad’s university. ECF No. 14, at 3. Although the 

plaintiff’s verified complaint states that there is an upcoming further investigation, the dates 

themselves were never verified and therefore are inappropriate for consideration in addressing a 

motion for a preliminary injunction. Broberg v. Barre Sav. Bank, No. 93-1372, 1993 U.S. App. 

LEXIS 33321 (1st Cir. Dec. 21, 1993).  
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expression of concern is ongoing, or repetitive speech. The ADA, by posting the Expression of 

Concern on its website, is continuing to participate in activities protected by the First 

Amendment. Preventing the ADA from making this statement for some period in the future is as 

much a prior restraint today as it was when the plaintiff’s original motion was denied. 

 Additionally, “Liberty of circulating is as essential to that freedom [of press] as liberty of 

publishing; indeed, without the circulation, the publication would be of little value.” Ex parte 

Jackson, 96 U.S. (6 Otto) 727, 733 (1877). The continued posting (or circulation) of the 

Expression of Concern is akin to leafleting. Lovell v. Griffin, 303 U.S. 444, 452 (1938). A 

prohibition on leafleting raises similar concerns about prior restraint. See Riseman v. Schl. 

Comm. of Quincy, 439 F.2d 148, 149-50 (1st Cir. 1971) (per curiam) (enjoining enforcement of a 

regulation prohibiting the distribution of leaflets in a school because, among other reasons, it did 

“not reflect any effort to minimize the adverse effect of prior restraint”).  

 However he describes it, the plaintiff is seeking to restrain the ADA from publishing and 

disseminating its Expression of Concern. This constitutes an illegal prior restraint. A “judicial 

injunction that prohibits speech prior to a determination that the speech is unprotected . . . 

constitutes a prior restraint.” Auburn Police Union v. Carpenter, 8 F.3d 886, 903 (1st Cir. 1993). 

The First Circuit has only approved injunctions curtailing repetitive speech following a full 

adjudication: “An injunction that is narrowly tailored, based upon a continuing course of 

repetitive speech, and granted only after a final adjudication on the merits that the speech is 

unprotected does not constitute an unlawful prior restraint.” Id. (emphasis added). This language 

mandates an absolute ban on preliminary injunctions prohibiting speech, particularly in 

defamation cases. See Chemerinsky, Injunctions in Defamation Cases, 57 Syracuse L. Rev. at 

163-73 (discussing case law prohibiting all injunctions in defamation cases, because by 
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definition they constitute prior restraints). The fact that the speech in question is ongoing and 

occurs on the internet does not alter this conclusion. See Kinney v. Barnes, 443 S.W.3d 87, 100-

01 (Tex. 2014) (applying Supreme Court precedent in refusing to enjoin defamatory speech on 

the internet and affording internet-based speech the same constitutional protections as traditional 

speech). 

III. PLAINTIFF HAS FAILED TO DEMONSTRATE A LIKELIHOOD OF SUCCESS 

ON THE MERITS. 

 Even if a preliminary injunction forcing the ADA to cease digital distribution of the 

Expression of Concern was not an illegal prior restraint, the plaintiff must still demonstrate a 

likelihood of success on the merits in order to obtain the relief. In fact, this is a critical inquiry in 

analyzing whether to enter a preliminary injunction. Narragansett Indian Tribe v. Guilbert, 934 

F.2d 4, 6 (1st Cir. 1991) (“Our analysis begins with probability of success, as we have often 

found this furcular to be critical.”). In order to make out a claim for defamation, “a plaintiff must 

establish that the defendant was at fault for the publication of a false statement regarding the 

plaintiff, capable of damaging the plaintiff's reputation in the community, which either caused 

economic loss or is actionable without proof of economic loss.” White v. Blue Cross & Blue 

Shield of Mass., 442 Mass. 64, 66, 809 N.E.2d 1034, 1036 (2004). Moreover, “[s]tatements of 

fact may expose their authors or publishers to liability for defamation, but statements of pure 

opinion cannot. Statements of pure opinion are constitutionally protected.” King v. Globe 

Newspaper Co., 400 Mass. 705, 708, 512 N.E.2d 241, 243 (1987). Truth is also an absolute 

defense to a defamation claim. Mass. Sch. of Law v. Am. Bar Ass’n, 142 F.3d 26, 42 (1st Cir. 

1998). 

 The ADA’s statement that it had concerns about the accuracy of Dr. Saad’s articles is a 

statement of opinion and belief. Thus, to the extent that the Expression of Concern is a statement 
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of opinion, it is not actionable. The basis for this opinion, i.e., the facts set forth in the 

Expression of Concern itself, is consistent with the facts as pled in the complaint. Compare 

Expression of Concern, ECF No. 1-14, with, Compl. ¶¶ 17-31 (describing the same sequence of 

correspondence and events, including the investigation by Dr. Saad’s university into his articles 

and quotations for the investigatory committee’s findings as well as the ongoing investigation). 

The plaintiff has failed to demonstrate that he will be likely to prevail in his defamation case 

based on these statements of opinion and truthful statements of fact. Without such a showing, no 

preliminary injunction should issue. 

IV. PUBLIC POLICY WEIGHS AGAINST ENTERING THIS INJUNCTION 

 As alleged by the plaintiff, Diabetes is a leading scholarly journal and research 

publication. Compl. ¶¶ 11, 40. Practitioners and researchers around the world rely on Diabetes 

both for treating patients and furthering developments in the study and treatment of diabetes. The 

journal has published the Expression of Concern in order to ensure that anyone relying on these 

particular articles by Dr. Saad is aware of the possible error so that it does not affect future study 

or treatment.  

 The case of Coe v. Sex Offender Registry Bd., 442 Mass. 250, 812 N.E.2d 913 (2004), 

contains a similar and relevant analysis. There, the Supreme Judicial Court affirmed dissolution 

of a preliminary injunction barring the Sex Offender Registry’s website from publishing 

information about level-three sex offenders. Also largely involving statutory interpretation and 

due process concerns, the Supreme Judicial Court also recognized “an explicit public policy 

trend to post information on sex offenders in order to protect society.” Id. at 260 n.10. So too 

here, the protection of society warrants permitting the ADA to publish the Expression of 

Concern. For this reason as well, the plaintiff’s motion should be denied. 
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CONCLUSION 

 The plaintiff’s motion for reconsideration of its application for a preliminary injunction 

seeks an illegal prior restraint on the defendant’s speech and dissemination of ideas. 

Additionally, the plaintiff cannot demonstrate a likelihood of success and the public policy 

favors denying the motion. For the reasons set forth in this opposition, as well as the opposition 

to the plaintiff’s principal motion, this motion for reconsideration should be denied. 

AMERICAN DIABETES ASSOCATION 

By its attorneys, 

 

 /s/ Joshua M. D. Segal                                  .  

J. Mark Dickison (BBO# 629170) 

 MDickison@Lawson-Weitzen.com 

Joshua M. D. Segal (BBO# 678367) 

 JSegal@Lawson-Weitzen.com 

LAWSON & WEITZEN, LLP 

88 Black Falcon Avenue, Suite 345 

Boston, Massachusetts 02210 

(617) 439-4990 

(617) 439-3987 (fax) 

 

CERTIFICATE OF SERVICE 

 I hereby certify that this document filed through the CM/ECF system will be sent 

electronically to the registered participants as identified on the NEF (NEF) and paper copies will 

be sent to those indicated as nonregistered participants. 

 

 /s/ Joshua M. D. Segal                                .  

Joshua M. D. Segal 
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