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UNITED STATES DISTRICT COURT 
DISTRICT OF MASSACHUSETTS 

MARIO J.A. SAAD, MD PhD, 

Plaintiff, 

v. 

AMERICAN DIABETES ASSOCIATION, 

Defendant. 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

CIVIL ACTION 
NO.  15-cv-10267-GAO 

MEMORANDUM OF AMERICAN DIABETES ASSOCIATION IN OPPOSITION 
TO PLAINTIFF’S MOTION FOR TEMPORARY RESTRAINING ORDER AND 

APPLICATION FOR PRELIMINARY INJUNCTION 

American Diabetes Association (“ADA”) respectfully submits this memorandum of law 

in opposition to the motion of plaintiff Mario J.A. Saad, MD, PhD (“plaintiff” or “Saad”) for a 

temporary restraining order and his application for a preliminary injunction.   

Plaintiff’s motion (like his complaint) seeks injunctive relief against the publisher of a 

scientific journal engaging in speech activities, a classic prior restraint prohibited by the First 

Amendment and Article 16 of the Declaration of Rights of the Massachusetts Constitution. For 

the reasons set forth below, the motion should be denied.     

I. STATEMENT OF FACTS 

Plaintiff is professor of medicine currently employed by the State University of Campinas 

in Brazil (the “University”).  Complaint, ¶ 6.  ADA is the nation’s largest non-profit dedicated to 

diabetes.  Its mission is to prevent and cure diabetes and to improve the lives of all people 

affected by the disease.  See http://www.diabetes.org/donate/.  ADA publishes several peer-

reviewed scientific journals, among them Diabetes.  Id. ¶ 10. 

Diabetes has published articles written by plaintiff, including in 1997, 2006, 2007 and 

2011.  Id. ¶¶ 13-16. 

Case 1:15-cv-10267-TSH   Document 8   Filed 02/19/15   Page 1 of 8

http://www.diabetes.org/donate/


 - 2 -  
A/76703682.1  

In March 2014, the ADA informed plaintiff that two of the articles he authored and which  

were published in Diabetes in 2007 and 2011 appeared to contain instances of image 

manipulation and duplication that violate the journal’s publication policies.  Id. ¶ 17.  The 

“Publication Policies and Procedures for Diabetes” contain a list of common forms of scientific 

misconduct, one of which is digital image manipulation.1  See also Stop Misbehaving, J. Clin. 

Invest. 116:1740-41 (2006) (containing examples of improper digital manipulation).  The ADA 

asked plaintiff to respond to its inquiry.  Complaint, ¶ 17. 

After an exchange of information between the parties, the ADA concluded that plaintiff 

had failed to adequately address the ADA’s concerns about whether image manipulation and 

duplication had occurred in violation of Diabetes’ publication policies.  Id. ¶ 19.   

In response to a request by the ADA, the University initiated its own investigation in 

April 2014.  Id. ¶ 21.  In June 2014, the University concluded that “mistakes had occurred in the 

treatment of the digital images, identification methods, storage and manipulation of the 

laboratory images” contained in the 2007 and 2011 articles authored by plaintiff.  Id. ¶ 23.  The 

University also found that the scientific results presented in the articles were not compromised 

by those mistakes, and found no evidence of dishonesty on plaintiff’s part.  Id. ¶¶ 23-24.   

In October 2014, the ADA informed plaintiff that the 1997 and 2006 Diabetes articles co-

authored by plaintiff also appeared to contain instances of inappropriate image duplication.  The 

ADA for a response to these allegations, which plaintiff provided later that same month.  Id. ¶ ¶ 

27-28. 

In December 2014, the ADA informed plaintiff that it had completed its review of the 

University’s report regarding the 2007 and 2011 articles, as well as the responses to the issues 

raised with respect to the 1997 and 2006 articles.  Id. ¶ 29.  The ADA informed plaintiff that 

                                            
1 See Publication Policies and Procedures for Diabetes at 8 (available at 

http://diabetes.diabetesjournals.org/site/misc/PoliciesDiabetes.pdf). 
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Diabetes was publishing online a digital “expression of concern” about plaintiff’s articles on 

December 15, 2014.  Id. ¶ 30.  See generally Committee on Publication Ethics, Retraction 

Guidelines (providing that journal editors should consider issuing an “expression of concern” if 

“they receive inconclusive evidence of research or publication misconduct by the authors”) 

(available at http://publicationethics.org/files/retraction%20guidelines.pdf).  The ADA also 

informed plaintiff that the expression of concern would appear in the March print issue of 

Diabetes.  Id.  The digital version of the expression of concern was posted on February 2, 2015.  

Id. ¶ 34.¶ 

Based on the foregoing allegations, plaintiff claims entitlement to injunctive relief that 

would (a) prohibit the ADA from publishing in Diabetes an expression of concern about articles 

authored by plaintiff and previously published in Diabetes; (b) enjoin the ADA from retracting 

the articles; and (c) order the ADA to remove from its website the expression of concern posted 

on February 2, 2015. 

II. ARGUMENT 

A. The Injunctive Relief Sought by Plaintiff Is An Unconstitutional Prior 
Restraint. 

“Temporary restraining orders and permanent injunctions – i.e., court orders that actually 

forbid speech activities – are classic examples of prior restraint.”  Alexander v. United States, 

509 U.S. 544, 550 (1993).  As the Supreme Court has explained: 

[P]rior restraints on speech and publication are the most serious and 
the least tolerable infringement on First Amendment rights.  A 
criminal penalty or a judgment in a defamation case is subject to the 
whole panoply of protections afforded by deferring the impact of 
the judgment until all avenues of appellate review have been 
exhausted.  Only after the judgment has become final, correct or 
otherwise, does the law’s sanction become fully operative.   

A prior restraint, by contrast and by definition, has an immediate 
and irreversible sanction.  If it can be said that a threat of criminal 
or civil sanctions after publication “chills” speech, prior restraint 
“freezes” it, at least for the time.   
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Nebraska Press Association v. Stuart, 427 U.S. 539, 559 (1976).  See generally Near v. 

Minnesota, 283 US 697, 714 (1931) (“[T]he main purpose of [the First Amendment] is ‘to 

prevent all such previous restraints upon publications as had been practiced by other 

governments.’”) (citation omitted).  The constitutional barriers to prior restraints are so high that, 

even during a time of war, the Supreme Court reversed an order prohibiting the press from 

publishing documents that had been classified top secret and obtained without authorization.  

New York Times Co. v. United States, 403 U.S. 713 (1971).   

In the seminal case of Near v. Minnesota, the Supreme Court held that the First 

Amendment forbids the issuance of a prior restraint entered pursuant to a statute and based on 

findings that that challenged publications were “chiefly devoted to malicious, scandalous and 

defamatory articles concerning the individuals named.”  283 U.S. at 706 (internal quotations 

omitted).  The Court made clear that although the defamatory content of the publication might 

give rise to subsequent civil or criminal sanctions, a prior restraint against the publication was 

unconstitutional: 

The fact that the liberty of the press may be abused by miscreant 
purveyors of scandal does not make any the less necessary the 
immunity of the press from previous restraint in dealing with 
official misconduct. Subsequent punishment for such abuses as 
may exist is the appropriate remedy, consistent with constitutional 
privilege.  

238 U.S. at 720. 

  Applying these same First Amendment principles, the First Circuit has held that a prior 

restraint intended to protect a plaintiff’s privacy rights was so “transparently invalid” that the 

press was entitled to challenge the order by violating its terms.  In re Providence Journal Co., 820 

F.2d 1342, 1344 (1st Cir. 1986).  The plaintiff in Providence Journal brought suit to enjoin the 

publication of illegally intercepted private conversations he had with his father, a reputed 

organized crime figure.  820 F2d at 1344-45 & n.6.  The district court entered a temporary 

restraining order against publication, pending a full hearing on the merits.  The newspaper 

violated the injunction and was found in contempt.   
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On appeal, the First Circuit reversed, holding that the temporary restraining was a 

transparently invalid prior restraint in that the “only potential danger posed by the restrained 

speech was to an individual’s privacy right,” a right that can be “adequately protected by a 

subsequent damages action.”   820 F.2d at 1353. 

The only interest implicated by the Journal's publication is [the 
plaintiff’s] right to privacy.   That publication would prove 
embarrassing or infringe [the plaintiff’s] privacy rights is, 
however, an insufficient basis for issuing a prior restraint. Rather, 
[the plaintiff’s] sole remedy was a subsequent action for damages, 
an alternative that he did not pursue.  Although the Supreme Court 
has never upheld a prior restraint on publication of news, the Court 
has implied that such a restraint might be appropriate in a very 
narrow range of cases, when either national security or an 
individual's right to a fair trial is at stake.   An individual’s right to 
protect his privacy from damage by private parties, although 
meriting great protection, is simply not of the same magnitude.  

820 F.2d at 1350 (footnotes omitted).  See also id. at 1345 (“If a publisher is to print a libelous, 

defamatory, or injurious story, an appropriate remedy, though not always totally effective, lies 

not in an injunction against that publication but in a damages or criminal action after 

publication.”); Organization for a Better Austin v. Keefe, 402 U.S. 415, 419-20 (1971) (“[t]he 

claim that the expressions were intended to exercise a coercive impact on respondent does not 

remove them from the reach of the First Amendment,” nor did “[d]esignating the conduct as an 

invasion of privacy”).  See generally Jean v. Massachusetts State Police, 492 F.3d 24 (1st Cir. 

2007) (First Amendment protected posting on Internet of illegally recorded oral 

communications). 

Wholly apart from the First Amendment, Article 16 of the Declaration of Rights of the 

Massachusetts Constitution independently bars the entry of a prior restraint intended to protect 

reputational interests.  In Krebiozen Research Foundation v. Beacon Press, Inc., 334 Mass. 86,  

134 N.E.2d 1 (1956), for example, the Supreme Judicial Court applied state and federal 

constitutional principles to dismiss a case for injunctive relief quite analogous to this one.  The 

plaintiffs in Krebiozen were doctors and a research foundation engaged in developing a drug to 

treat cancer.  They sought to enjoin publication of a book they alleged contained “false, 

Case 1:15-cv-10267-TSH   Document 8   Filed 02/19/15   Page 5 of 8



 - 6 -  
A/76703682.1  

fraudulent, wrongful, malicious and erroneous statements which tend to injure and destroy the[ir] 

good name and professional reputation,” and which accused the doctors of “having acted 

unethically and violated professional standards.”  Id. at 88, 134 N.E.2d at 3.  

 Noting that the “liberty of the press in its eighteenth century connotation meant primarily 

if not exclusively liberty to publish without previous license,” the Court held that the First 

Amendment and Article 16 forbid the requested prior restraint.  See id. at 96-98, 134 N.E.2d at 

8-9.  “[O]ur law,” the Court observed, “thinks it better to let the defamed plaintiff take his 

damages for what they are worth than to intrust a single judge (or even a jury) with the power to 

put a sharp check on the spread of possible truth.”  Id. at 95, 134 N.E.2d at 7 (quoting Chafee, 

Government and Mass Communications (1947)).  See also Nyer v. Munoz-Mendoza, 385 Mass. 

184, 188, 430 N.E.2d 1214, 1217 (1982) (“even allegedly false and defamatory statements are 

protected from prior injunctive restraint by the First Amendment and art. 16”); Care and 

Protection of Edith, 421 Mass. 703, 705, 659 N.E.2d 1174, 1176 (1996) (stating that an 

“injunction that forbids speech activities is a classic example of a prior restraint” and vacating 

order prohibiting a father who had been adjudicated an unfit parent from making public 

comments identifying his children).  See generally Commonwealth v. Blanding, 20 Mass. 304, 

313 (1825) (Article 16 “was intended to prevent all such previous restraints upon publications as 

had been practised by other governments;” although the liberty of the press was to be 

unrestrained, “he who used it was to be responsible in case of its abuse”) (emphasis in original).    

In this case, the injunctive relief sought would prohibit the ADA from expressing its 

concern about articles authored by plaintiff and published in the ADA’s Diabetes journal.  The 

Court also is asked to order the ADA to remove the expression of concern previously posted on 

the ADA’s website and to enjoin the ADA from retracting plaintiff’s articles.  The stated purpose 

of these orders is to protect the plaintiff’s reputation.  As established by the foregoing case law, 

however, the remedy for injuries caused by “miscreant purveyors of scandal” is an action for 

damages, not a prior restraint.  Near, 238 U.S. at 720; Krebiozen, 334 Mass. at 95, 96-98, 134 

N.E.2d at 8-9; Nyer, 385 Mass. at 188, 430 N.E.2d at 1217; see also Providence Journal, 820 
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F.2d at 1350.  Accordingly, the First Amendment and Article 16 bar the injunctive relief sought 

by plaintiff. 

B. Massachusetts Common Law Prohibits the Relief Sought by Plaintiff. 

Wholly apart from the insurmountable constitutional barriers to plaintiff’s request for a 

prior restraint, his complaint falls far short of demonstrating any entitlement to relief under 

Massachusetts law.  The verified complaint offers plaintiff’s version of events, but does not 

approach demonstrating a likelihood of success of carrying the burden of proving that the ADA’s 

expression of concern is materially false or defamatory, particularly given the University’s 

finding that “mistakes had occurred in the treatment of the digital images….” Complaint ¶ 23.2  

There is no suggestion (or evidence) that the ADA failed to follow the Committee on Publication 

Ethics’ Guidelines, or that it was negligent or acted with actual malice, the two potential 

standards of care.3  Plaintiff also does not explain why the ADA’s expression of concern is not a 

privileged statement of opinion.4  Finally, as every defamation case cited in plaintiff’s 

memorandum of law establishes, plaintiff’s defamation claims are fully compensable in money 

damages, precluding as a matter of law a finding of irreparable harm.  There is, in short, no basis 

for plaintiff’s request for injunctive relief. 

                                            
2 See generally Noonan v. Staples, 556 F.3d 20, 26-27, reh’g denied, 561 F.3d 4 (1st Cir. 

2009) (statement that employee was fired for violating company expense policies was true even 
though many other employees committed similar violations, errors netted out in company’s 
favor, and reasonable readers might infer other untrue characteristics of the plaintiff or conduct 
by him); Jones v. Taibbi, 400 Mass. 786, 792, 512 N.E. 2d 260, 264 (1987) (if a statement is 
susceptible to both a defamatory and a nondefamatory meaning, a question of fact exists for the 
jury).  See also Snyder v. Phelps, __ U.S. __, 131 S. Ct. 1207 (2011) (absent a false statement of 
fact, speech on a matter of public concern is protected by the First Amendment, even if it is 
“upsetting or arouses contempt”). 

3 See generally Gertz v. Robert Welch, Inc., 418 U.S. 323, 347 (1974) (states may not 
impose liability without proof of fault in defamation cases); Stone v. Essex County Newspapers, 
Inc., 367 Mass. 849, 858, 867, 330 N.E. 2d 161, 168, 173 (1975) (private figure libel plaintiff 
must prove  statement was negligently made; public officials and public figures must prove 
actual malice). 

4 See generally Lyons v. Globe Newspaper Co., 415 Mass. 258, 612 N.E. 2d 1158 (1993).   
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III. CONCLUSION 

For the foregoing reasons, defendant American Diabetes Association requests that the 

Court deny plaintiff’s motion for a temporary restraining order and his application for a 

preliminary injunction. 
  
  
 

AMERICAN DIABETES 
ASSOCIATION, 

By its attorneys, 

/s/ Jonathan M. Albano  
Jonathan M. Albano, BBO #013850 
jonathan.albano@bingham.com 
MORGAN LEWIS & BOCKIUS, LLP 
One Federal Street 
Boston, MA  02110-1726 
617.951.8000 

Dated: February 19, 2015  
CERTIFICATE OF SERVICE 

I hereby certify that this document will be sent electronically to the registered participants 
as identified on the Notice of Electronic Filing (NEF) and paper copies will be sent to those 
indicated as non-registered participants on February 19 2015. 
 

/s/ Jonathan M. Albano, BBO #013850 
jonathan.albano@bingham.com  
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