
UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

 
 
Jesse Ventura, 
a/k/a James G. Janos,                    Civil No. 12-0472 (RHK/JJK) 
 
   Plaintiff, 
 
v. 
 
Taya Kyle, Executrix of the  
Estate of Chris Kyle, 
 
   Defendant. 
 
 

PLAINTIFF JESSE VENTURA’S MEMORANDUM IN OPPOSITION TO 
DEFENDANT’S MOTION FOR JUDGMENT AS A MATTER OF LAW 

 
 

PRELIMINARY STATEMENT 

 In support of its motion for judgment as a matter of law, the Estate has submitted a 

memorandum that largely ignores the actual evidence submitted at trial and attempts to 

reargue several positions that this Court has previously rejected.  For example, the Estate 

is once again arguing that Chris Kyle’s statements should be examined individually and 

out of the context of the defamatory story as a whole, in order to determine whether the 

“statement elements” tend to harm Ventura’s reputation.  This argument, however, was 

rejected by Magistrate Judge Boylan nearly two years ago, and it is no more valid now 

than it was then.1   

1 See Doc. No. 47 at 2. 
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 Likewise, the Court has previously rejected the Estate’s argument that Ventura 

cannot show material falsity by clear and convincing evidence in light of the Estate’s 

“nearly a dozen witnesses who corroborate all or parts of what [Kyle] said in his book, 

and none of whom contradict anything that he said.”2  Even if the Estate had been able to 

produce such witnesses—which it apparently was not—the Court has already recognized 

that this case comes down to more than eyewitness accounts: 

the evidence in the case does not come down to just eyewitness statements 
on both sides; Ventura has also submitted corroborating photographs of 
himself at the graduation ceremony the following day in which no injuries 
are visible, despite Kyle’s allegation that he punched Ventura (not a small 
man himself) in the face with such force that he knocked him to the ground.  
Altogether, Ventura has proffered sufficient evidence upon which a jury 
could conclude that Kyle’s statements were materially false.3   
 

 In the same Order, the Court also rejected the argument that Ventura can only 

establish actual malice by submitting direct evidence that Kyle subjectively knew his 

story was false:  

Kyle’s story does not recount an ambiguous event. While it is possible Kyle 
could have misinterpreted Ventura’s comments to him and innocently 
published a false account of them, this reasoning does not apply to Kyle’s 
account of ‘punching out’ Ventura.  If Ventura proves that statement was 
false—that is, if a jury does not believe Kyle punched Ventura—it follows 
that Kyle fabricated it.  See Robert D. Sack, Sack on Defamation, § 5.52, at 
5-83–84 (“[I]f the defendant is an eyewitness to an unambiguous event 
which he or she then misreports, a finding of actual malice may arise from 
testimony of other witnesses establishing that the event did not happen as 
described: It follows that the description was fabricated.”) (emphasis 

2 Doc. No. 349 at 12. 
3 Doc. No. 269 at 10.   
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added).  And if a jury concludes Kyle fabricated part of the story, it could 
reasonably conclude he fabricated the rest of his story about Ventura.4  
  

The Court was correct when it rejected the Estate’s argument on this issue the first time, 

and there is no reason for the Court to change its position now. 

   Finally, the Estate’s argument that the Court should rule as a matter of law 

against Ventura on his claims for unjust enrichment and misappropriation of name and 

likeness ignore both the law and the evidence submitted by Ventura.  Contrary to the 

Estate’s position, Ventura was not required to identify the exact dollar figure that 

represents the Estate’s unjust gain.  Instead, he was required to submit evidence, which 

he did, establishing that the Estate received a substantial benefit as a result of Kyle’s 

defamatory statements and the misappropriation of Ventura’s name and likeness.  It is 

now up to the Court and the jury to decide how much of that benefit Ventura is entitled 

to.   

 For these and all the reasons that follow, the Estate’s motion for judgment as a 

matter of law should be denied.     

ARGUMENT AND AUTHORITY 

Rule 50(a) Standard for Granting JMOL 

 According to the Federal Rules of Civil Procedure, “judgment as a matter of law 

should not be granted unless ‘a party has been fully heard on an issue and there is no 

legally sufficient evidentiary basis for a reasonable jury to find for that party on that 

issue.’”  Arabian Agric. Servs. Co. v. Chief Indus., Inc., 309 F.3d 479, 482 (8th Cir. 2002) 

4 Id. at 11–12. 
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(quoting Fed. R. Civ. P. 50(a)(1)).  In making this determination, the court must “draw all 

reasonable inferences in favor of the nonmoving party without making credibility 

assessments or weighing the evidence.”  Id. (citing Phillips v. Collings, 256 F.3d 843, 

847 (8th Cir.2001)).  “Judgment as a matter of law is not proper unless ‘all the evidence 

points one way and is susceptible of no reasonable inferences sustaining the position of 

the non-moving party.’”  Anderson v. Indep. Sch. Dist., 357 F.3d 806, 809 (8th Cir. 2004) 

(quoting Moran v. Clarke, 296 F.3d 638, 643 (8th Cir.2002)).  Or, as the Estate puts it, 

the Court must find that Ventura has submitted “‘no proof beyond speculation to support 

[a] verdict.’”5 

I. VENTURA HAS SUBMITTED SUFFICIENT EVIDENCE FROM WHICH 
TO CALCULATE DAMAGES FOR UNJUST ENRICHMENT. 

 Unjust enrichment is an equitable doctrine that provides a remedy where another 

party knowingly received something of value to which he was not entitled, and the 

circumstances are such that it would be unjust for that person to retain the benefit.  

Schumacher v. Schumacher, 627 N.W.2d 725, 729 (Minn. Ct. App. 2001).  The Estate 

argues that the Court should dismiss Ventura’s claim for unjust enrichment as a matter of 

law because he has not submitted evidence showing the exact amount by which the Estate 

has been unjustly enriched.  The Estate correctly points out, however, that Ventura is not 

required to prove damages to a “mathematical certainty.”6  Instead, the rule is that, 

“[a]lthough proof of damages cannot be speculative or conjectural, mathematical 

5 Id. at  1. 
6 Id. at 4. 
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precision is not required—proof to a reasonable certainty is sufficient.”  Ruzicka Elec. & 

Sons, Inc. v. Int’l Bhd. of Elec. Workers, Local 1, AFL-CIO, 427 F.3d 511, 521 (8th Cir. 

2005).   

 Thus, “[o]nce the fact of loss has been shown, the difficulty of proving its amount 

will not preclude recovery so long as there is proof of a reasonable basis upon which to 

approximate the amount.”  Children’s Broad. Corp. v. Walt Disney Co., 245 F.3d 1008, 

1016 (8th Cir. 2001).  In fact, the Eighth Circuit has often “reiterate[d] the longstanding 

and ‘familiar principle that one whose wrongful conduct has rendered difficult the 

ascertainment of the precise damages suffered is not entitled to complain of the difficulty 

of exact computation.”  Ruzicka Elec. & Sons, 427 F.3d at 521 (quoting Karlen v. Ray E. 

Friedman & Co. Commodities, 688 F.2d 1193, 1202 (8th Cir. 1982)). 

 The jury—or in the case of unjust enrichment, the Court—is entitled to “sort 

through the evidence presented at trial and to arrive at what it consider[s] to be the 

damages caused by the conduct if found to be wrongful.”  Children’s Broad. Corp., 245 

F.3d 1017.  The award “does not have to match any particular figure in the evidence as 

long as the award ‘is within the mathematical limitations established by the various 

witnesses and is otherwise reasonably supported by the evidence as a whole.’”  Id. 

(quoting Carroll v. Pratt, 76 N.W.2d 693, 697 (Minn. 1956)).  Ventura’s evidence 

establishes such limitations, and there is more than enough evidence in the record from 

which to determine the appropriate amount of damages for unjust enrichment.     

   Sharyn Rosenblum testified that Kyle was an “unknown author” at the time 

American Sniper was released, and that only 3,400 copies of the book had been ordered 
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as of January 3, 2012—the day before Kyle went on Opie and Anthony and repeated his 

defamatory story about Ventura.  The day after Kyle announced on Opie and Anthony 

that the Scruff Face sub-chapter was about an encounter with Ventura, Rosenblum, 

according to her testimony, was able to book Kyle on The O’Reilly Factor, the number 

one rated evening news program on television.  The jury was able to watch Kyle’s 

January 5, 2012, interview with Bill O’Reilly, where the very first question O’Reilly 

asked was about the alleged Ventura incident.   

 Rosenblum and Peter Hubbard testified that book sales skyrocketed the day after 

the O’Reilly interview, causing the publisher to print an additional 100,000 copies.  

Testimony from Rosenblum and Hubbard showed that the publicity Kyle received from 

his interviews about the alleged incident with Ventura caused book sales to “go crazy” 

and exceed all expectations, with the book’s publisher organizing a marketing campaign 

around the Ventura story to increase sales.  According to the evidence, by January 22, 

2012, American Sniper was No. 2 on the New York Times Bestseller list, and it went to 

No. 1 by January 29, 2012.  The book has since been on a number of “best-seller” lists, 

and Hubbard testified that the book has now sold more than 1.5 million copies.  In 

addition to testimony regarding book sales and the revenue generated thereby, Ventura 

also submitted checks and royalty statements showing the number of books sold, the 

percentage of each sale that went to Kyle and the Estate, and the total profit made by the 

Estate to date.   

 Further, Taya Kyle testified that the movie rights were optioned to Warner Bros. 

Entertainment, Inc., which is producing a film version of the book with Clint Eastwood 
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as director and Hollywood stars Bradley Cooper and Sienna Miller playing the lead roles.  

This Court has already held that Ventura need not produce “any specific evidence linking 

Warner Brothers’ interest in a film adaptation to the Ventura story,” because “[i]f the 

Ventura story garnered publicity and dramatically increased book sales, it does not 

stretch logic to believe it could have generated Kyle’s Warner Brothers contract also.”7    

 In short, Ventura submitted sufficient evidence from which the jury could 

conclude that Kyle’s book was driven to No. 1 on the bestseller lists primarily by the 

publicity he received, and the controversy he generated, by telling his false and 

defamatory story about Ventura.  The jury and the Court also have hard numbers upon 

which to base a damage award, because Ventura submitted evidence showing exactly 

how much money Kyle’s book has generated for the Estate in terms of royalties, movie 

rights, etc.  The only thing that Ventura has not done is decide for the Court exactly how 

much of the money received by the Estate is attributable to the defamatory statements.  

The law, however, does not require him to do so.  The Estate’s motion for judgment as a 

matter of law on Ventura’s unjust enrichment claim should, therefore, be denied.          

II. VENTURA HAS SUBMITTED SUFFICIENT EVIDENCE FROM WHICH 
TO CALCULATE DAMAGES FOR MISAPPROPRIATION OF NAME 
AND LIKENESS. 

 Misappropriation of name and likeness was recognized as part of the appropriation 

branch of the right of privacy by Minnesota’s Supreme Court more than a decade ago in 

Lake v. Wal-Mart Stores, Inc., 582 N.W.2d 231 (Minn. 1998).  The elements are: (1) 

7 Doc. No. 269 at 12. 
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appropriation; (2) of another’s name and likeness; (3) for one’s own use or benefit; (4) 

without consent.  Id.  Despite the fact that the Estate has now raised the issue of 

“commercial use” three times in this litigation,8 there is still no requirement under 

Minnesota law that the appropriation be for advertising or other commercial purposes.  

Id.; see also Minn. CIV JIG 72.15 (“Invasion of privacy by appropriation occurs when a 

person appropriates another person’s name or likeness for his or her own use or 

benefit.”), and official cmt. (“The Restatement rule, however, is not limited to 

commercial appropriations.  The rule applies whenever the defendant appropriates the 

plaintiff’s name or likeness for his own purposes or benefit, even if not commercial and 

pecuniary.”). 

 Damages for appropriation “are the greater of either the pecuniary loss to the 

person whose likeness is appropriated or the pecuniary gain to the person who 

appropriated the other’s likeness.”  (Restatement (3d) of Unfair Competition § 49 

(1995)).  Ventura submitted evidence which shows, when taken in the light most 

favorable to him as the non-moving party, that he is famous, his likeness is commercially 

valuable, and Kyle knowingly wrote and published a false story about him for his own 

benefit.  For the reasons described above, Ventura is not required to show his pecuniary 

loss or the Estate’s pecuniary gain resulting from Kyle’s misappropriation with 

“mathematical precision.”  See Ruzicka Elec. & Sons, Inc., 427 F.3d at 521.   

8 The Court first rejected this position in December 2012.  See Doc. No. 125 at 6–
7 (“[T]his argument misses the mark because Ventura is not required to show a 
commercial purpose.”).  As the Estate has done repeatedly over the course of this 
litigation, it has chosen to bury this failed argument in a footnote.  See ECF 349 at 5 n. 1.  
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 Ventura has, however, submitted evidence showing that Kyle intentionally 

exploited his name and likeness in order to drive sales of American Sniper to unexpected 

heights.  The jury has heard that evidence and seen the checks and royalty statements, 

and it has a sufficient basis from which to conclude that the Estate benefited from its use 

of Ventura’s name and likeness.  The jury is entitled to “sort through the evidence 

presented at trial and to arrive at what it consider[s] to be the damages caused” by Kyle’s 

conduct, and the Court should give it the opportunity to do so by denying the Estate’s 

motion for judgment as a matter of law on Ventura’s misappropriation claim.  See 

Children’s Broad. Corp., 245 F.3d 1017.   

 Ventura also submitted evidence of the pecuniary loss he experienced as a result 

of Kyle’s misappropriation.  Specifically, Ventura submitted his tax returns for the past 

ten years, from 2002 through 2012, which show his income in the years immediately 

preceding the publication of American Sniper, and the year the book came out.  Ventura 

testified that his income dropped by nearly 90 percent after the book came out, and that 

the Kyle’s statements were the only reasonable explanation for his sudden change in 

circumstances.  On the strength of this evidence, viewed in the light most favorable to 

Ventura, a reasonable jury could award Ventura damages for misappropriation based on 

his pecuniary loss, as shown by his tax returns and testimony.   

 Because Ventura has submitted evidence both of his pecuniary loss and the 

Estate’s pecuniary gain resulting from the misappropriation of his name and likeness, the 

Estate’s motion should be denied.     
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III. DEFAMATION 

A. Controlling Law  

 Common law defamation (libel and slander) requires: (i) a false and defamatory 

statement about the plaintiff; (ii) nonprivileged communicated to a third party; and (iii) a 

tendency to harm the plaintiff's reputation and to lower him in the estimation of the 

community.  Stuempges v. Parke, Davis & Co., 297 N.W.2d 252, 255 (Minn. 1980); 

Stepnes v. Ritschel, 663 F.3d 952, 963 (8th Cir. 2011); Cavanaugh v. Burlington N. R.R. 

Co., 941 F.Supp. 872, 879 (D. Minn. 1996).  

 When a libel is expressed in clear and unambiguous terms, the question whether it 

is libel per se is one of law for the Court.  See Morey v. Barnes, 2 N.W.2d 829, 831 

(Minn. 1942) (“To be libelous per se, words must be of such a nature that the court can 

say, as a matter of law, that they will tend to disgrace and degrade the party defamed        

. . . .”).  Where a publication “clearly defames a person . . . the court should instruct the 

jury that it is libelous as a matter of law.”  Id.; see also Sharpe v. Larson, 70 N.W. 1, 1 

(Minn. 1897) (“If the publication is obviously defamatory, it is the duty of the trial judge, 

in a civil action, to direct the jury, as a matter of law, that it is libel per se . . . .”). 

B. Ventura Has Submitted More than Enough Evidence of Falsity 
to Create a Legally Sufficient Evidentiary Basis for the Jury to 
Rule in His Favor. 

The Estate argues that Ventura has failed to submit sufficient evidence for a 

reasonable jury to conclude that Kyle’s statements were materially false.  This is plainly 

incorrect.  Ventura testified that the events depicted in the book did not happen; he did 

not tell Kyle that SEALS “deserve to lose a few,” he did not have a confrontation with 
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Kyle, and Kyle did not punch him in the face and run off before the Coronado Police 

could intervene.  Ventura’s testimony was supported at trial by the testimony of three 

witnesses:  Bill DeWitt, Charlene DeWitt, and Rob Leonard.  All three of these witnesses 

testified that they were with Ventura throughout most of the evening, that they did not 

witness anyone becoming agitated with him, that no one confronted Ventura about the 

things he was saying, that Ventura did not and would never say that SEALS deserve to 

lose a few, and that Ventura was not punched or otherwise assaulted by anyone.  These 

witnesses further testified that they were with Ventura throughout the weekend, and that 

he showed no physical signs of being attacked.  They also testified that Ventura did not 

mention being in a physical altercation, and that no one at the graduation ceremony was 

discussing the alleged incident.   

In support of this eye-witness testimony, Ventura also submitted photographs of 

himself on the night of the alleged incident, the next day, and the day after that.  These 

photos show Ventura smiling, talking, and posing for pictures with younger SEALS at 

McP’s.  The photos from the day after the alleged incident clearly demonstrate that 

Ventura had no physical signs of being punched.  These photographs are particularly 

persuasive considering that the jury heard testimony that Ventura was on blood thinners 

at the time the incident supposedly occurred.  Ventura testified that the blood thinning 

medication he is on—which Defense counsel identified for the jury as Coumadin—

causes him to bleed and bruise excessively with even a minimal amount of force.  A 

reasonable jury could certainly conclude that a 55 year old man on blood thinners who 
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was punched in the face by a Navy SEAL would have shown some physical signs of the 

attack the next day.    

   Finally, Ventura submitted to the jury a certified letter from the Coronado Police 

Department stating that there is no record of any incident involving either Jesse Ventura, 

a.k.a. James Janos, or Chris Kyle.  This evidence further supports Ventura’s position that 

Kyle’s statements were false, particularly given the fact that Kyle claimed in the book to 

have run off when the police arrived. 

The Estate attempts to confuse the evidence by arguing that Ventura cannot meet 

the clear and convincing standard—a standard which may not even apply to material 

falsity—by relying only on witness testimony.  According to the Estate, because both 

sides have individuals purporting to be eye-witnesses, “at best for Ventura, the material-

falsity inquiry could go either way.”9  In addition to ignoring the fact that the jury is free 

to disbelieve the Estate’s often-contradictory witnesses—and ignoring the fact that the 

Court must draw all reasonable inferences in Ventura’s favor and deny JMOL if there is 

any evidence “beyond speculation” to support his position–this argument fails to 

recognize the other evidence submitted by Ventura.  As this Court previously stated: 

the evidence in the case does not come down to just eyewitness statements 
on both sides; Ventura has also submitted corroborating photographs of 
himself at the graduation ceremony the following day in which no injuries 
are visible, despite Kyle’s allegation that he punched Ventura (not a small 
man himself) in the face with such force that he knocked him to the ground.  
Altogether, Ventura has proffered sufficient evidence upon which a jury 
could conclude that Kyle’s statements were materially false.10   

9 Doc. No. 349 at 12. 
10 Doc. No. 269 at 10. 
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 Viewing the evidence in the light most favorable to Ventura as the non-moving 

party, there is no question that a reasonable jury could find that Ventura has “enough 

evidence to win this point by a mile.”11  Thus, the Court should deny the Estate’s motion 

and send the issue of material falsity to the jury.   

C. The Circumstantial Evidence of Actual Malice Submitted by Ventura 
is Sufficient to Allow a Reasonable Jury to Find in His Favor by Clear 
and Convincing Evidence. 

 Defamatory statements about a public figure are not protected by the First 

Amendment if they are made with “actual malice,” meaning that they are knowingly false 

or were written with reckless disregard for the truth.  New York Times Co. v. Sullivan, 

376 U.S. 254, 279–80 (1964); Gertz v. Robert Welch, Inc., 418 U.S. 323, 331–32 (1974).  

Because direct evidence of a defendant’s subjective knowledge of falsity is rare, a 

defamation plaintiff “is entitled to prove actual malice by circumstantial evidence.”  

Stokes v. CBS Inc., 25 F. Supp. 2d 992, 1003 (D. Minn. 1998) (citing Harte-Hanks 

Commc’ns, Inc. v. Connaughton, 491 U.S. 657, 668 (1989)).    

 A defendant cannot “automatically insure a favorable verdict by testifying that he 

published with a belief that the statements were true.”  St. Amant v. Thompson, 390 U.S. 

727, 732 (1968).  “Professions of good faith will be unlikely to prove persuasive, for 

example, where a story is fabricated by the defendant [or] is the product of his 

imagination . . . .  Nor will they be likely to prevail when the publisher’s allegations are 

so inherently improbable that only a reckless man would have put them in circulation.  

11 Doc. No. 349 at 11. 
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Likewise, recklessness may be found where there are obvious reasons to doubt the 

veracity of the informant or the accuracy of his reports.”  Id.   

 “[I]f the defendant is an eyewitness to an unambiguous event which he or she then 

misreports, a finding of ‘actual malice’ may arise from testimony of other witnesses 

establishing that the event did not happen as described.”  ROBERT D. SACK, SACK ON 

DEFAMATION:  LIBEL, SLANDER, AND RELATED PROBLEMS §5.5.2, at 5-83–84 (4th ed. 

2010);  see also Prinzing v. Schwab, No. A05-398, 2006 WL 538926, at *1 (Minn. Ct. 

App. Mar. 7, 2006) (“[W]hen a defendant's testimony as to his subjective beliefs simply 

is not credible, the fact-finder is free to disbelieve the testimony and draw a contrary 

conclusion.”). 

As this Court has already ruled, if Ventura proves that the incident at McP’s did 

not happen, the jury can conclude that Kyle acted with actual malice when he wrote about 

the incident in American Sniper.  In its March 19, 2014 Order denying the Estate’s 

second motion for summary judgment, the Court correctly held as follows: 

Defendant’s assertion that actual malice cannot be inferred from a false 
statement is only true if the statement relates to an ambiguous event. Under 
such circumstances, a defendant could unknowingly misinterpret the event, 
leading to a statement that is false but made without actual malice. . . .  But 
Kyle’s story does not recount an ambiguous event. While it is possible Kyle 
could have misinterpreted Ventura’s comments to him and innocently 
published a false account of them, this reasoning does not apply to Kyle’s 
account of “punching out” Ventura. If Ventura proves that statement was 
false—that is, if a jury does not believe Kyle punched Ventura—it follows 
that Kyle fabricated it. See Robert D. Sack, Sack on Defamation, § 5.52, at 
5-83–84 (“[I]f the defendant is an eyewitness to an unambiguous event 
which he or she then misreports, a finding of actual malice may arise from 
testimony of other witnesses establishing that the event did not happen as 
described: It follows that the description was fabricated.”) (emphasis 
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added). And if a jury concludes Kyle fabricated part of the story, it could 
reasonably conclude he fabricated the rest of his story about Ventura.12 
 

Because Ventura has submitted substantial evidence that the punch did not happen and 

that the statement that SEALS “deserve to lose a few” was not made, the jury can easily 

conclude that Kyle acted with actual malice when he invented the incident.   

 Therefore, the Court should once again reject this argument and deny the Estate’s 

motion for judgment as a matter of law on the issue of actual malice.   

D. The Court Has Already Determined that the Defamatory 
Statements Must Be Examined as a Whole in Context, Not as 
“Statement Elements.” 

The Estate argues that the Court should decide as a matter of law that particular 

statements within the Scruff Face sub-chapter and Kyle’s public interviews are not 

defamatory because Ventura has not submitted evidence that the individual statements—

by themselves, out of context—tend to harm his reputation.  But this is not the first time 

the Estate has attempted to make this argument.  In August 2012, the Estate sought to 

compel responses to an interrogatory asking Ventura to identify “each element of each 

Published Statement[] you contend was false and defamatory” and to describe in detail 

the factual basis for the claim that the each “statement element” is false and defamatory.  

That motion was denied by the Court13 for the same reasons that the current motion for 

judgment as a matter of law should be denied.      

12 Doc. No. 269 at 11–12. 
13 Doc. No. 47 at 2. 

15 

                                                 

CASE 0:12-cv-00472-RHK-JJK   Document 357   Filed 07/18/14   Page 15 of 18



Simply put, the Estate’s interrogatory misconstrued the evidentiary basis necessary 

to support the claim that Kyle’s statements were defamatory.  As Ventura explained at 

the time, “[w]hether a defamatory meaning is conveyed is dependent upon how an 

ordinary person understands ‘the language used in the light of surrounding 

circumstances.’”  Harman v. Heartland Food Co., 614 N.W.2d 236, 240 (Minn. Ct. App. 

2000) (quoting Gadach v. Benton County Co-op Ass’n, 53 N.W.2d 230, 232 (Minn. 

1952)).  Saying, for example, that Kyle punched Ventura is, taken alone, relatively 

benign.  But, when Kyle describes the fabricated incident, and goes on to say that 

Ventura started the altercation by telling SEALS at a wake that they deserve to “lose a 

few” and then immediately “ended up on the floor,” Kyle looks like the hero and Ventura 

looks like the bully who got his just deserts.   

The first time the Estate made this argument, the Court agreed with Ventura and 

entered an order denying the Estate’s motion.  According to the Court, “Kyle’s demand 

that [Ventura] provide supplemental answers divided up as to each separate ‘statement 

element’ of the alleged defamatory statements seeks to parse words and phrases taken out 

of context.  Ventura has provided adequate explanations of the factual bases for his 

claims that Kyle’s statements were defamatory, caused him damage, and harmed his 

reputation.”14   

In an apparent attempt to avoid the effect of the Court’s previous ruling on this 

issue, the Estate now concedes that the defamatory meaning of the statements must be 

14 Id.  
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construed in context as a whole, but argues—without citing any authority—that the same 

is not true when assessing the harm to Ventura’s reputation:   

Ventura has pointed to the general principle that the defamatory character 
of a particular statement must be construed in the context of the 
communication as a whole.  See, e.g., Jadwin v. Minneapolis Star & 
Tribune Co., 390 N.W.2d 437, 443 (Minn. App. 1986). While that may be 
true when assessing defamatory meaning—the first element of a 
defamation claim—it does not allow a plaintiff to recover based on a 
statement that he admits flunks the harm-to-reputation requirement—the 
third element of a defamation claim.15 
 

Thus, according to the Estate, even though the Scruff Face sub-chapter and Kyle’s public 

interviews are defamatory as a whole, their overall impact on Ventura’s reputation is 

irrelevant unless Ventura can break Kyle’s comments down into separate parts and show 

how each part tended to harm his reputation.  This is simply not the law, and the Estate 

still—two years after first making this argument—cannot find any authority to support its 

position.    

Ventura’s claim is that his reputation has been damaged by publication of the 

fabricated story told in the Scruff Face sub-chapter, and by media interviews in which 

Kyle repeated the story.  Ventura is not claiming, and has never claimed, that his 

reputation has been damaged by individual words and phrases taken out of their context 

and viewed in isolation.  When he wrote his book, and when he talked to the media to 

promote it, Kyle did not say that Ventura had made some offhand, unrelated remarks.  

Instead, he told the world that Ventura went out of his way to inflict emotional harm on 

the families and friends of a fallen SEAL, at a wake, by saying to those service people 

15 Doc. No. 349 at 8–9 (emphasis added). 
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present that they and others like them were killing innocent people and deserved to die.  

That story, as a whole, was devastating to Ventura’s reputation, which is exactly what the 

jury heard at trial.       

Thus, the Estate’s motion for judgment as a matter of law with regard to particular 

elements of the defamatory statement should be denied.             

CONCLUSION 

 Ventura has submitted sufficient evidence from which the jury and the Court can 

determine the reasonable amount of damages to award for his unjust enrichment and 

misappropriation claims.  Further, because the Estate’s arguments about Ventura’s 

defamation claim are no more valid now than they were the first time they were made, 

the Court should once again reject them.  Taking the evidence in the light most favorable 

to Ventura as the non-moving party, the Court should send this case where it belongs:  to 

the jury.    

 HENSON & EFRON, P.A. 
  
  
Dated:  July 18, 2014 By     s/ Court J. Anderson 
  David Bradley Olsen, #197944 
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