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UNITED STATES DISTRICT COURT 
DISTRICT OF MINNESOTA 

 
 
Jesse Ventura, a/k/a James G. Janos, an 
individual, 
 
 Plaintiff, 
 
vs. 
 
Taya Kyle, as Executor of the Estate of 
Chris Kyle, 
 
 Defendant. 
 

  
Civil No. 12-cv-0472 RHK/JJK 

 
 
 

DEFENDANT’S 
MEMORANDUM IN 
SUPPORT OF MOTION FOR 
JUDGMENT AS A MATTER 
OF LAW 

 
 
 

 
Introduction 

 
 It is hornbook law that a defendant is entitled to judgment as a matter of law 

(JMOL) when the plaintiff (who of course bears the burden of proving his claim) presents 

“no proof beyond speculation to support [a] verdict.” Phillips v. Collings, 256 F.3d 843, 

847 (8th Cir. 2001). Jesse Ventura has not only failed to offer “proof beyond speculation 

to support [a] verdict” in his favor on his claims, he actually conceded in his testimony at 

trial that he has no evidence to support essential elements of his unjust enrichment and 

misappropriation claims. Thus, the Court should enter JMOL in defendant Taya Kyle’s 

favor on all claims.  

Legal Standard 

 JMOL is appropriate when “a party has been fully heard on an issue during a jury 

trial and the court finds that a reasonable jury would not have a legally sufficient 

evidentiary basis to find for the party on that issue.” Fed. R. Civ. P. 50(a)(1).  
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Argument  

I. Ventura Has Produced No Evidence At Trial of the Extent to Which Kyle 
Was Allegedly Enriched, So Kyle is Entitled to Judgment as a Matter of Law 
on Ventura’s Unjust-Enrichment Claim. 
 
Here is what Jesse Ventura said on the stand at trial Monday morning: 
 
Q. You can’t tell us sitting here today whether Chris Kyle made any money at 

all from using your name in his book, can you? 
 

A. Yes, I can. 
 
Q.  How much? 
 
A.  How much? I can’t tell you how much. 

(Tr. 982:4-9 (emphasis added).) That simple concession ends Ventura’s claim for unjust 

enrichment.   

Ventura bears the burden of establishing both: (1) the fact that Kyle was enriched 

and (2) the amount of that enrichment. Rainbow Play Sys., Inc. v. Groundscape Tech., 

LLC, 364 F. Supp.2d 1026, 1041 (D. Minn. 2005) (granting summary judgment because 

the plaintiff “has failed to bear its burden of showing … the extent of the [defendant’s] 

enrichment.”). Thus, “[i]n an unjust enrichment action, the plaintiff must introduce 

evidence substantiating the amount by which the defendants were allegedly unjustly 

enriched.” Shum v. Intel Corp., 630 F. Supp. 2d 1063, 1080 (N.D. Cal. 2009) (emphasis 

added, citing Storage Tech. Corp. v. Cisco Sys., Inc., 395 F.3d 921, 928-29 (8th 

Cir.2005)).   

Ventura’s concession that he “can’t tell [us] how much” money Kyle made from 

using Ventura’s name in AMERICAN SNIPER means that Ventura’s unjust-enrichment 
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claim fails. Even assuming for sake of argument that Ventura has submitted enough 

evidence to meet his burden of proving that Kyle was both enriched and enriched 

unjustly, he admits that he cannot “substantiat[e] the amount by which [Kyle was] 

allegedly unjustly enriched.” Shum, 630 F. Supp. 2d at 1080 (emphasis added).   

Even without his concession on cross-examination, Ventura’s claim still 

fails because he has submitted no actual evidence of the amount by which Kyle 

was allegedly unjustly enriched. In other words, there has been a total failure of 

proof on this element of Ventura’s unjust-enrichment claim. Ventura has supplied 

absolutely no factual information—from an expert or otherwise—of the amount by 

which the sales of AMERICAN SNIPER were higher with the “Scruff Face” portion 

than they would have been without it. The best that he can do is testify: “I think 

I’m entitled to damages. I have been damaged.” (Tr. at 986:15.) That is say-so, not 

evidence. 

Ventura admitted on the stand that people did not buy the book solely because of 

the story about him and that people bought the book to read about Chris Kyle’s stories 

honoring the SEALs with whom he served and how Chris Kyle balanced a military career 

and family. (Tr. at 983:3-23.) He also admitted that people did not need to buy the book 

to read the “Scruff Face” story because the story about the incident at McP’s was 

available for free on the Internet. (Id. at 985:5-21.) Because he cannot claim that all of 

the book revenues are attributable to the story about him, it was incumbent on him to 

prove how much of the revenues were attributable to people who bought the book to read 

the story about him.  He has not done so. 
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Instead, Ventura has invited the Court (as the unjust-enrichment claim is an 

equitable claim that the Court decides) to award him money without providing a 

principled basis for the Court to make such an award. Thus, this case is much like Allied 

Erecting and Dismantling Co. v. Genesis Equip & Manf., Inc., 2010 WL 4818367, at *10 

(N.D. Ohio Nov. 19, 2010), where the court granted JMOL to the defendant because 

plaintiffs introduced “no evidence which would give the jury a principled way to find that 

[defendant] received a benefit  . . . , much less a manner in which to calculate any such 

benefit.”  The same is true here. 

Ventura likely will appeal to the general rule that damages do not have to be 

proven with “mathematical certainty.” See, e.g., Tate v. Scanlan Int’l, Inc., 403 N.W.2d 

666, 673 (Minn. App. 1987). True enough, but that is far from saying that no evidence is 

required.  Indeed, the Minnesota Supreme Court has repeatedly held that damages “must 

be proven with reasonable certainty.”  See, e.g., Lester Bldg. Sys., Inc. v. Louisiana-

Pacific Corp., 761 N.W.2d 877, 882 (Minn. 2009).  Ventura has not done so. 

In sum, without any evidence of the extent to which Kyle was allegedly enriched, 

Ventura’s unjust enrichment claim fails as a matter of law. The Court therefore should 

grant Kyle judgment as a matter of law on the claim under Fed. R. Civ. P. 50(a). 

II. Ventura Has Produced No Evidence At Trial of His Pecuniary Loss or Kyle’s 
Pecuniary Gain, So Kyle is Entitled to Judgment as a Matter of Law on 
Ventura’s Misappropriation Claim. 
 
The analysis above applies equally to Ventura’s claim for misappropriation of his 

name or likeness. As Kyle already pointed out, Ventura conceded on cross-examination 

that he has no evidence how much money Kyle made from using Ventura’s name in 
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American Sniper. (Tr. 982:4-9.) And Ventura also conceded that he has no evidence that 

he has lost any money from Chris Kyle’s use of his name: 

Q: But you certainly can't say how much money the book cost you, Mr. Kyle's 
book cost you, if it cost you anything at all, correct? 

 
A: Yeah. 
 

(Tr. 944:23-945:1.) Those two concessions end Ventura’s misappropriation claim as 

well.1 

Under the Restatement (Second) of Torts § 625C, which Minnesota courts 

recognize, a claim for misappropriation lies when “one who appropriates to his own use 

or benefit the name or likeness of another is subject to liability to the other for invasion of 

his privacy.” No Minnesota court has squarely addressed the issue of damages related to 

a claim for misappropriation in circumstances similar to this case. The Restatement of 

Unfair Competition states that monetary relief is a “common remedy” in right of 

publicity suits and that monetary relief is awarded for pecuniary loss to plaintiff or the 

pecuniary gain to the defendant. J. McCarthy, The Rights of Publicity & Privacy, 2d 

2014 ed., § 11:32 (“McCarthy Treatise”) (citing Restatement Third, Unfair Competition  

                                                 
1 Kyle also submits that the entire claims for misappropriation and unjust enrichment 
should fail based upon Restatement (Second) of Torts § 652C, comment d which explains 
that the value of one’s name or likeness is not appropriated “when it is published for 
purposes other than taking advantage of his reputation, prestige, or other value associated 
with him, for purposes of publicity” and the “fact that the defendant is engaged in the 
business of publication, for example of a newspaper, out of which he makes or seeks to 
make a profit, is not enough to make the incidental publication a commercial use of the 
name or likeness.” See Defendant’s Trial Brief at Dkt. No. 299 at 19-28. 

CASE 0:12-cv-00472-RHK-JJK   Document 349   Filed 07/17/14   Page 5 of 13



6 
US.54541567.01 

§ 49, comment d (1995)). Thus, without any evidence of the amount of pecuniary loss to 

himself or pecuniary gain to Kyle as a result of the use of Ventura’s name, Ventura has 

no claim for misappropriation. 

There is no mystery about how to prove such claims. As a leading treatise 

explains, “for ‘celebrities’ [a] market value [for use of their names] can be ascertained 

relatively easily by expert testimony as to ‘comparables’: amounts received by 

comparable persons for comparable uses.” McCarthy Treatise at § 11:32.   

In fact, Ventura himself knows very well how to do this. As he testified at trial, he 

sued Titan Sports, Inc. almost 20 years ago for (among other things) unjust enrichment 

and misappropriation, and he prevailed in that litigation. See Ventura v. Titan Sports, 

Inc., 65 F.3d 725, 730 (8th Cir. 1995). And Ventura was able to prevail because he 

offered expert testimony at trial that established the then-market value of a license of his 

name with respect to wrestling videotapes that included his “color commentary.” See id. 

at 733-34. On appeal, the Eighth Circuit upheld his expert’s analysis against a Daubert 

challenge. Id.   

Here, Ventura has done no such thing. Not only has he offered no expert testimony 

to establish a current “market value” of a license of his name, he has offered no testimony 

of any kind in that regard. Thus, he has completely failed to establish any pecuniary loss 

to himself as a result of Chris Kyle’s use of Ventura’s name in AMERICAN SNIPER.  

Not surprisingly, courts hold that if there is no expert testimony or other testimony 

as to the reasonable value of the misappropriated identity, there is a failure of proof and 

the plaintiff cannot recover. For example, the Sixth Circuit affirmed the grant of 
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summary judgment on plaintiff’s right-of-publicity claim when the plaintiff’s only 

evidence of the value of his name was some of his contracts and an interrogatory answer. 

Andredtti v. Borla Performance Indus., Inc., 426 F.3d 824, 832 (6th Cir. 2005). The Sixth 

Circuit held that “[p]ossible damage to his reputation as a corporate spokesperson is 

purely hypothetical and is far too speculative to create a genuine issue of damages.” Id. 

Likewise, a Colorado court rejected a plaintiff’s right-of-publicity claim, in part, because 

the plaintiff “could not distinguish whether the unwanted association was created prior to 

[the incident.] Therefore,  . . .  Plaintiff’s damages for alleged unwanted association, if 

any, would necessarily be speculative.” Amazon, Inc. v. Cannondale Corp., 2006 WL 

650682, * 14 (D. Colo. Mar. 10, 2006). 

Ventura’s lack of evidence of the amount of pecuniary gain to Kyle or the amount 

of pecuniary loss to himself dooms his misappropriation claim. The Court therefore 

should grant Kyle judgment as a matter of law on the claim under Fed. R. Civ. P. 50(a). 

III. Kyle is Entitled to Judgment as a Matter of Law on Ventura’s Defamation 
Claim Because Ventura Has Failed to Meet His Burden of Proving All 
Elements of His Claim by the Required Standard of Proof. 

 
 The parties agree that Jesse Ventura is a public figure for purposes of his 

defamation claim. Thus, Ventura bears the burden of proving: (1) that Kyle made a false 

and defamatory statement about him; (2) an unprivileged publication of that statement to 

a third party; (3) a tendency to harm Ventura’s reputation in the community; and (4) that 

Kyle acted with “actual malice.” Stepnes v. Ritschel, 663 F.3d 952, 963 (8th Cir. 2011); 

accord Richie v. Paramount Pictures Corp., 544 N.W.2d 21, 25 (Minn. 1996); see also 

Philadelphia Newspapers, Inc. v. Hepps, 475 U.S. 767, 775 (1986) (plaintiff bears burden 
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of proof on all elements of defamation claim); Anderson v. Liberty Lobby, Inc., 477 U.S. 

242, 255 (1986). Ventura has failed to carry his burden of proof. 

A. Ventura Conceded at Trial that Kyle’s Reference to Punching Ventura 
Did Not Damage His Reputation, and There is No Evidence That 
Kyle’s References to Ventura’s “Bowing Up” and “Swing” Damaged 
Ventura’s Reputation. 

 
 The third element of a defamation claim requires the plaintiff to prove that the 

defendant’s statements had “a tendency to harm the plaintiff’s reputation in the 

community.” Stepnes, 663 F.3d at 963; see also Richie, 544 N.W.2d at 25. Ventura has 

not satisfied this element of his claim with respect to Kyle’s statements that he punched 

Ventura, that Ventura “bowed up” on him, and that Ventura swung at Kyle. 

  1. The Punch 

Ventura conceded at trial that Kyle’s statements that he punched Ventura did not 

damage Ventura’s reputation. 

Q: Are you claiming that Mr. Kyle's saying that he punched you itself 
damaged your reputation? 

 
A: That the punch itself damaged my reputation? 
 
Q: Correct. 
 
A: No. 

 
(Tr. 928:3-8.) Thus, Ventura has no claim for defamation based on Kyle’s statements 

about punching Ventura, and Kyle is entitled to JMOL to the extent that Ventura bases 

his defamation claim on such statements. 

 Ventura has pointed to the general principle that the defamatory character of a 

particular statement must be construed in the context of the communication as a whole.  
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See, e.g., Jadwin v. Minneapolis Star & Tribune Co., 390 N.W.2d 437, 443 (Minn. App. 

1986). While that may be true when assessing defamatory meaning—the first element of 

a defamation claim—it does not allow a plaintiff to recover based on a statement that he 

admits flunks the harm-to-reputation requirement—the third element of a defamation 

claim. 

 The Court should therefore enter JMOL in Kyle’s favor to the extent Ventura 

seeks recovery based on Kyle’s statements that he punched Ventura. In addition, Kyle 

respectfully asks the Court to instruct the jury (and will submit a proposed instruction) 

that they may not award any damages to Ventura based on Kyle’s statements that he 

punched Ventura. 

  2. “Bowing Up” and Swinging 

 Ventura did not concede that Kyle’s statements that he “bowed up” and swung at 

Kyle did not harm his reputation, but he might as well have, because Ventura has 

introduced no evidence that those particular statements harmed his reputation at all. Thus, 

the Court should therefore enter JMOL in Kyle’s favor to the extent Ventura seeks 

recovery based on Kyle’s statements that Ventura “bowed up” and swung at him. In 

addition, Kyle respectfully asks the Court to instruct the jury (and will submit a proposed 

instruction) that they may not award any damages to Ventura based on Kyle’s statements 

to that effect. 
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B. Ventura Has Not Proven Actual Malice by Clear and Convincing 
Evidence. 

 
 Because Ventura is admittedly a public figure, he must prove not just that Kyle 

made defamatory statements about him, but also that Kyle made those statements with 

“actual malice.” Stepnes, 663 F.3d at 963; Richie, 544 N.W.2d at 25. And the U.S. 

Supreme Court has repeatedly held that to prove actual malice, a plaintiff must prove by 

clear and convincing evidence that the defendant knew the statements were false or 

acted in “reckless disregard” of whether they were true or false—that is, he “entertained 

serious doubts as to the truth of his publication.” Masson v. New Yorker Magazine, Inc., 

501 U.S. 496, 510 (1991) (internal quotations omitted). “Actual malice requires a 

plaintiff to establish that the defendant had a subjective belief that the statement was false 

when made….”  Tucker v. Fischbein, 237 F.3d 275, 286 (3d Cir. 2001) (Alito, J.) 

(original emphasis). In short, Ventura must prove by clear and convincing evidence that 

Kyle intentionally lied. Thus, Kyle is entitled to JMOL if the trial record would not allow 

a jury to find by clear and convincing evidence that Kyle acted with actual malice—i.e., 

lied. See Federal Deposit Ins. Corp. v. Palermo, 815 F.2d 1329, 1335 (10th Cir. 1987) 

(when substantive law requires plaintiff to prove case by clear and convincing evidence, 

that standard “must inform the court’s decision whether to grant a motion for a directed 

verdict.”).   

 Ventura’s evidence is simply insufficient to meet the clear-and-convincing 

standard that the Supreme Court requires for proof of actual malice. Ventura has certainly 

introduced no direct evidence that Kyle “had a subjective belief that the statement was 
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false when made.” Tucker, 237 F.3d at 286 (original emphasis).  He can only ask the jury 

to disbelieve Kyle’s testimony. At best for Ventura, the jury could go either way on 

believing Chris Kyle. But “could go either way” is the preponderance standard, not the 

clear-and-convincing standard. It is not enough for Ventura to have enough evidence to 

win on this point, he has to have enough evidence to win this point by a mile, and he does 

not. Kyle has introduced testimony from nearly a dozen witnesses who corroborate all or 

parts of what he said in his book, and none of whom contradict anything that he said. At 

the end of the day, only Ventura claims that Kyle “had a subjective belief that the 

statement was false when made” (Tucker, 237 F.3d at 286), and he is up against nearly a 

dozen witnesses who say the opposite. That is not “clear and convincing” evidence by 

any stretch of the imagination. Thus, Kyle is entitled to JMOL on Ventura’s entire 

defamation claim. 

C. Ventura Has Not Proven Material Falsity by Clear and Convincing 
Evidence. 

 Ventura must prove that Kyle’s statements were materially false. Masson v. New 

Yorker Magazine, Inc., 501 U.S. 496, 517 (1991). He must prove more than minor 

inaccuracies or alterations, unless they “result[] in a material change in the meaning 

conveyed by the statement.” Id.; see also Air Wis. Airlines Corp. v. Hoeper, __ U.S. __, 

134 S.Ct. 852, 861 (2014) (discussing material-falsity standard). There is “some debate as 

to whether the element of falsity must be established by clear and convincing evidence or 

by a preponderance of the evidence.” Harte-Hanks Comm’ns v. Connaughton, 491 U.S. 

657, 661 n.2 (expressing no view on the issue). But “[m]ost courts that have addressed 
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the issue, however, have required the higher standard of proof.” R. Sack, SACK ON 

DEFAMATION: LIBEL, SLANDER, AND RELATED PROBLEMS §3:4 at 3-14 – 3-15 & n.52 

(PLI Rel. #2, 5/12) (emphasis added). For the same reasons discussed above, Ventura has 

not proven by clear and convincing evidence that Chris Kyle’s statements were materially 

false and therefore is not entitled to damages. Again, at best for Ventura, the material-

falsity inquiry could go either way. But that is not clear and convincing standard. 

Ventura’s only witnesses besides himself are three friends who conceded on the stand 

that they were not with Ventura most of the night at McP’s and therefore had no way of 

knowing whether Ventura made the statements that Kyle said that he made. Kyle, 

meanwhile, has introduced testimony from nearly a dozen witnesses who corroborate all 

or parts of what he said in his book, and none of whom contradict anything that he said. 

Ventura has not produced “clear and convincing” evidence. Thus, Kyle is entitled to 

JMOL on Ventura’s entire defamation claim. 
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Dated:  July 17, 2014 FAEGRE BAKER DANIELS LLP 
 
 
 
By: /s/ John P. Borger  

John P. Borger, #9878 
Charles F. Webber #215247 
Leita Walker, #387095 
2200 Wells Fargo Center 
90 South Seventh Street 
Minneapolis, MN 55402 
Telephone:  (612) 766-7000 
Fax:  (612) 766-1600 
john.borger@FaegreBD.com 
chuck.webber@FaegreBD.com 
leita.walker@FaegreBD.com 
 
Attorneys for Defendant Taya Kyle, 
Executor of the Estate of Chris Kyle 
(deceased) 
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