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I. Statement of the Case: 

 A. Procedural History: 

 On June 18, 2013, Dr. Ergun Caner filed a Complaint.  On October 14, 2013, Dr. Ergun 

Caner filed an Amended Complaint. In Counts 1 and 2, Dr. Caner alleges that Jonathan Autry 

infringed his copyright by posting two videos on YouTube. In Counts 3 and 4, Dr. Caner alleges 

that Jason Smathers infringed his copyright by posting two videos on Viddler.com (Viddler). 

Jonathan Autry and Jason Smathers file this brief in support of the motion to dismiss, or, in the 

alternative, for summary judgment.  

 B. Statement of the Facts: 

1. Dr. Caner voluntarily brought himself into the spotlight as a public 
figure. 

“[Dr.] Caner rose to prominence in evangelical circles after he wrote Unveiling Islam: An 

Insider’s Look at Muslim Life and Beliefs … in the wake of the September 2001 terrorist 

attacks.”1 In 2005, Dr. Caner became Dean of Liberty University’s seminary.2 “Liberty 

University is the largest Christian university in the world, with nearly 12,000 residential students 

and more than 45,000 online students.”3  

In speeches, Dr. Caner would draw radical contrasts with his Muslim past: 

“I hated you,” Caner can be heard saying in a 2006 address to a student audience 
now broadcast on YouTube. “That may be harsh, but as Dr. Hays told you, my 
training center was in Beirut.” 

                                                 
1 “Ergun Caner Out as Seminary Dean,” Christianity Today, July 2, 2010 
(http://www.christianitytoday.com/ct/2010/julyweb-only/36-51.0.html) (accessed 10/26/2013) 
[hereinafter “Ergun Caner Out”].  
2 “Ergun Caner named dean of Liberty Baptist Seminary,” Baptist Press, Feb. 17, 2005 
(http://www.sbcbaptistpress.org/bpnews.asp?ID=20171) (accessed 10/26/2013). 
3 “Liberty Univ. Demotes Ergun Caner After Investigation,” Christian Post, June 29, 2010 
(http://www.christianpost.com/news/liberty-univ-demotes-ergun-caner-after-investigation-
45723/) (accessed 10/26/2013). 
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Caner is also on record saying he was trained to be a terrorist at the time his 
family moved from Turkey to America in 1978.4 

In doing so, through his writing and speaking, Dr. Caner thrust himself into the public spotlight. 

But by early 2010, “both Muslim and Christian apologists and bloggers questioned the 

veracity of various biographical claims Caner had made about his faith background in sermons 

and speeches.”5 These challenges to Dr. Caner’s personal story are no small matter: 

At an evangelical institution such as Liberty University, personal testimonies are a 
kind of sacred currency; how Jesus saved you from damnation often defines you 
as a person. Nobody had a story quite as dramatic as that of Ergun Caner, dean of 
Liberty’s seminary. 

As he told it to church audiences across the country, Caner was entrenched in 
Muslim extremism when he moved to the United States from Turkey as a 
teenager and found Jesus.6 

Bloggers began highlighting apparent contradictions in Dr. Caner’s account: 

In some accounts, Caner said he grew up in Turkey in a climate of “Islamic 
jihad.” In recorded sermons, he talked about coming to the United States as a 
teenager and converting to Christianity. In one sermon, he put it more bluntly, 
saying he was trained to do what the Sept. 11 terrorists had done. 

Yet, in a book …, he said their parents wed in Sweden and the family moved to 
Ohio when Ergun was a young boy, an account he also has provided publicly. 

Indeed, bloggers found his parents’ divorce records showing the family moved to 
Ohio in 1970, when Caner was 3 or 4, contradicting his account of teenage years 
on the cusp of Muslim extremism in Turkey. Bloggers also pointed to suspicious 
mistakes an Islamic expert was unlikely to make and timelines that did not match 

                                                 
4 “Controversy follows Baptist theologian to North Texas,” WFAA, June 21, 2011 
(http://www.wfaa.com/news/local/Controversy-follows-Baptist-theologian-to-north-Texas-
124318149.html) (accessed 10/26/2013) [hereinafter “Controversy”]. 
5 “Ergun Caner Out.” 
6 “Liberty U. removing Ergun Caner as seminary dean over contradictory statements,” The 
Washington Post, June 30, 2010 (http://www.washingtonpost.com/wp-
dyn/content/article/2010/06/29/AR2010062905331.html?nav=hcmodule) (accessed 10/26/2013) 
[hereinafter “Liberty U. removing Ergun Caner”]. 
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up.7 

 In a statement later removed from his website, Dr. Caner stated in February of 2010, that 

he “never intentionally misled anyone. ... For those times where I misspoke, said it wrong, 

scrambled words, or was just outright confusing, I apologize and will strive to do better.”8 Dr. 

Caner changed tune quickly. Dr. Caner used allegations of copyright infringement to pressure 

bloggers to remove videos that exposed his inconsistent statements.9 In spite of his attempts to 

silence criticisms through the threat of litigation, the bloggers grabbed the attention of the 

national media, which, in turn, grabbed the University’s attention.10 On May 3, 2010, 

Christianity Today posted a report highlighting questions about Dr. Caner’s background, 

speeches, and comments.11 Seven days later, Liberty University launched an investigation.12  

On July 1, 2010, Liberty University announced that Dr. Caner would no longer serve as 

Dean of the seminary, but would remain on the faculty for the 2010-11 school year.13 The 

official statement concluded that Dr. Caner made “factual statements that are self-contradictory,” 

and cited “discrepancies related to matters such as dates, names and places of residence…” The 

university said Caner had “apologized for the discrepancies and misstatements that led to this 

review.”14 After the 2010-11 school year, Dr. Caner left Liberty University and became Vice 

President at Arlington Bible College in North Texas. But Dr. Caner did not cease being a public 

                                                 
7 “Liberty U. removing Ergun Caner.” 
8 Id.. 
9 Id. 
10 Id. 
11 “Bloggers Target Seminary President,” Christianity Today, May 3, 2010 
(http://www.christianitytoday.com/ct/2010/mayweb-only/28-11.0.html) (accessed 10/26/2013). 
12 “Committee formed to investigate Caner statements,” May 10, 2010 
(http://www.liberty.edu/index.cfm?PID=18495&MID=18644) (accessed 10/26/2013). 
13 “Ergun Caner Out.” 
14 Id. 
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figure. As explained by the local media, “If there is such a thing as a controversial, lightning rod 

Baptist minister, then one is headed to North Texas.”15 And Dr. Caner remains a public figure 

today.16 

2. Dr. Caner does not allege that he had a copyright over the Count 1, 3, 
and 4 videos prior to Jonathan Autry and Jason Smathers’s 
publishing of the videos, but simply that his application is currently 
pending. 

In Count 1, Dr. Caner claims that Jonathan Autry violated his copyright by posting a 

video in February of 2012 on YouTube of Dr. Caner speaking to Marines. In Counts 3 and 4, Dr. 

Caner claims that Jason Smathers violated his copyright by posting videos in 2010 to Viddler of 

Dr. Caner speaking to Marines. The videos in Count 1 and 3 are the same video. Autry Dec. ¶ 2 

(Ex. “A”). 

In the Count 1 and 3 video, Dr. Caner speaks to Marines preparing for deployment on 

April 15, 2005.17 Autry Dec. ¶ 9 (Ex. “A”). The video includes an introduction of Dr. Caner, a 
                                                 
15 “Controversy.” 
16 “YouTube’s Blocked Testimony,” Christianity Today, Nov. 22, 2013 
(http://www.christianitytoday.com/ct/2013/december/ergun-caner-youtubes-blocked-
testimony.html) (accessed 11/25/2013); “This lawsuit could destroy FOIA,” The Week, July 22, 
2013 (http://theweek.com/article/index/247171/this-lawsuit-could-destroy-foia) (accessed 
10/27/2013) [hereinafter “Destroy FOIA”]; “Blogger fights copyright suit,” Associated Baptist 
Press, June 24, 2013 (http://www.abpnews.com/culture/media-and-arts/item/8617-blogger-
fights-copyright-suit#.Um0kAHDkuX0) (accessed 10/27/2013); “Caner sues to purge video from 
Web,” Associated Baptist Press, June 20, 2013 
(http://www.abpnews.com/ministry/people/item/8612-caner-sues-to-purge-video-from-
web#.Um0j1nDkuX0) (accessed 10/27/2013); “BLOGGER ALLEGES ERGUN CANER’S 
ATTORNEY TRYING TO SCRUB VIDEOS FROM INTERNET,” Christian Research 
Network, June 20, 2013 (http://christianresearchnetwork.org/2013/06/20/blogger-alleges-ergun-
caners-attorney-trying-to-scrub-videos-from-internet/) (accessed 10/27/2013); “You Can Scrub, 
But You Can’t Hide,” Daily Kos, June 19, 2013 
(http://www.dailykos.com/story/2013/06/19/1217316/-You-Can-Scrub-But-You-Can-t-Hide#) 
(accessed 10/27/2013); “Internet video scrubbing alleged,” Associated Baptist Press, June 18, 
2013 (http://www.abpnews.com/ministry/people/item/8604-internet-video-scrubbing-
alleged#.Um0j2XDkuX0) (accessed 10/27/2013) [hereinafter “Internet video scrubbing 
alleged”].  

Case 6:14-cv-00004-NKM-RSB   Document 28-1   Filed 11/26/13   Page 8 of 30   Pageid#: 144



5 
 

lecture by Dr. Caner, and then a question and answer session. Id. In the video, Dr. Caner makes 

several false claims about his past: 

“I knew nothing about America until I came here when I was 14 years old,” Caner 
said. “Everything I knew about American culture I learned through American 
television.” He went on to explain misconceptions of America learned from 
watching the “Andy Griffith Show,” “The Dukes of Hazzard,” professional 
wrestling and Chicago Cubs baseball. 

While on the one hand longing to be an American, Caner advised: “We are taught 
from birth, you are the infidel. You are sons of Satan.” 

“My madrassa (Muslim school) in Istanbul, Turkey; my madrassa in Cairo, Egypt, 
there’s no question of what the doctrine of jihad was,” he continued. “It is only 
when we come to America and hear westernized Islam we hear that ‘Oh, Islam 
means peace.’” 

“I was sworn to jihad,” Caner told the Marines. “At the age of 9 until I was 18 
years old and I became a believer in Jesus Christ, I was sworn to jihad. I followed 
the protocols. I knew the three waves. I understood what you do before you take 
the death plunge, as we call it. I understand why the guys were in the bars with 
the hookers the night before the bombing of 9/11, because, ‘Eat drink and be 
merry; tomorrow we are forgiven.’”18 

Jason Smathers posted this video, subject to Count 3, titled “Ergun Caner trains US Marines (o-

club)” on Viddler in 2010. Smathers Dec. (Dkt. #23-1) ¶ 4; Autry Dec. ¶ 7 (Ex. “A”). The video 

is about one hour, sixteen minutes, and thirteen seconds. Autry Dec. ¶ 10 (Ex. “A”). In February 

of 2012, Jonathan Autry posted the video on YouTube, subject to Count 1, and titled the post, 

“Ergun Caner gives his testimony to US Marines in New River, NC.” Autry Dec. ¶ 8 (Ex. “A”). 

Mr. Smathers also posted the video subject to Count 4 titled “Ergun Caner trains Marines (base 

theater)” on Viddler in 2010. Smathers Dec. (Dkt. #23-1) ¶ 4; Autry Dec. ¶ 7 (Ex. “A”).  

                                                                                                                                                             
17 “Destroy FOIA.” 
18 “Internet video scrubbing alleged.” 
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 Jason Smathers obtained both the Count 1 / Count 3 video and Count 4 video by filing a 

Freedom of Information Act (FOIA)19 request with the United States Marine Corps (USMC) 

directly.20 Smathers Dec. (Dkt. #23-1) ¶ 2-3, FOIA request (Ex. “B”). The USMC provided the 

videos in response to Mr. Smathers’s request after initially refusing to place him in the “news 

media” fee category. Smathers Dec. (Dkt. #23-1) ¶ 3. In his appeal of the “news media” denial 

(which was granted), Mr. Smathers made clear his intention to distribute the videos, stating, “My 

work is distributed to the audiences reading SBC Voices and Witnesses Unto Me. Both 

publications are available to the world on the internet and have proven themselves able to 

disseminate information to the general American population.” FOIA appeal (Ex. “C”). When the 

USMC provided the videos, the DVD contained no copyright notice or markings of any kind. 

Smathers Dec. (Dkt. #23-1) ¶ 3; Photo of DVDs (Ex. “D”). 

 Dr. Caner does not allege that he had obtained or applied for a copyright for the videos on 

or before the posting of the videos in 2010; rather, Dr. Caner claims in his October 14, 2013, 

filing that his copyright application is currently pending—a claim noticeably absent from his 

initial Complaint. 

3. Dr. Caner does not allege that he had a copyright over the video in 
Count 2 prior to Jonathan Autry’s publishing of it. 

 In Count 2, Dr. Caner alleges that Jonathan Autry violated a copyright by posting another 

video on YouTube in Spring of 2011. Jonathan Autry compiled this video, titled “Ergun Caner 

educated in Cairo, Egypt,” from a vlog appearance Ergun Caner made with some clips from the 

Marine lectures. Chad Jarrett, a supporter of Dr. Caner’s, posted a vlog in the Spring of 2011 of 

approximately ten minutes on his YouTube account, called Go Chad Live. Autry Dec. ¶ 12-13 
                                                 
19 5 USCS § 552. 
20 “Destroy FOIA.” 
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(Ex. “A”). It appeared that Chad Jarrett recorded a conversation with Dr. Caner after a class. 

Autry Dec. ¶ 13 (Ex. “A”). Dr. Caner is sitting at a table and talks to Chad Jarrett while looking 

directly at the video camera. Autry Dec. ¶ 13 (Ex. “A”). In the video, Dr. Caner states, “I am 

Ergun Caner, and you are watching Go Chad Live.” Autry Dec. ¶ 13 (Ex. “A”). 

 This vlog was Dr. Caner’s first appearance on YouTube after the controversy surfaced. 

Autry Dec. ¶ 13 (Ex. “A”). In the wake of the controversy, Dr. Caner joked about running for 

President of Egypt. Autry Dec. ¶ 13 (Ex. “A”). Jonathan Autry took about 28 seconds of audio 

from the video (Dr. Caner’s joke about running for President of Egypt), followed by four repeats 

of a four second audio statement of Dr. Caner to Marines that, “I didn’t know anything about 

America until I was fourteen years old,” and concluding with the video of that statement, and 

another nine second clip from that lecture to Marines. Autry Dec. ¶ 14 (Ex. “A”). 

During the audio portions, Jonathan Autry posted text as commentary and criticism:  

“Ergun Caner is running for President of Egypt”  

“This may work well since he has claimed to have studied in Cairo.”  

“Then again he also made according to Liberty University...”  

“Dr. Caner has made factual statements that are self-contradictory.”  

“...found discrepancies related to matters such as dates, names and places 
of residence.”  

“Dr. Caner has cooperated with the board committee and has apologized 
for the discrepancies and misstatements that led to this review.”   

“Has he?” 

Autry Dec. ¶ 14 (Ex. “A”). The total video posted by Jonathan Autry is about one minute and 

fifteen seconds. Autry Dec. ¶ 16 (Ex. “A”). 
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 Jonathan Autry attributed the first 28 seconds of audio to Chad Jarrett, who allowed him 

to continue to use the audio with his permission. Autry Dec. ¶ 17 (Ex. “A”). The portions from 

the Marine lectures came from the video at issue in Count 1 (vs. Jonathan Autry) and Count 3 

(vs. Jason Smathers), which, as stated above, Jason Smathers obtained directly from the USMC 

through a FOIA request. Dr. Caner does not allege that he had a copyright on the content of this 

video on or before the posting of the USMC video on Viddler in 2010. In fact, it is unclear 

whether Dr. Caner has even applied for a copyright on the vlog content posted in 2011.  

4. Jonathan Autry and Jason Smathers posted both videos based on 
religiously-motivated desire to criticize a public figure on a matter of 
public concern. 

 Jonathan Autry and Jason Smathers posted the videos as religiously-based criticism 

against a public figure on a matter of public concern. Autry Dec. ¶ 20 (Ex. “A”); Smathers Dec. 

(Dkt. #23-1) ¶ 4. They posted the videos based upon their sincerely held religious beliefs. Autry 

Dec. ¶ 20 (Ex. “A”). Both are born-again Evangelical Christians. Autry Dec. ¶ 20 (Ex. “A”). 

They believe that it is morally wrong to lie, and especially wrong to lie in a church and to U.S. 

Marines who serve our country honorably. Autry Dec. ¶ 20 (Ex. “A”). 

 Jonathan Autry further believes that Dr. Caner is an unrepentant sinner who has lied to 

churches and the military about his background. Autry Dec. ¶ 21 (Ex. “A”). Dr. Caner has been 

claiming that Liberty University exonerated him and stands behind him. Autry Dec. ¶ 21 (Ex. 

“A”). Jonathan Autry is particularly troubled by this because of Dr. Caner’s leadership position 

in the Evangelical community, previously Dean of Liberty University’s seminary and now Vice 

President of Arlington Bible College. Autry Dec. ¶ 21 (Ex. “A”). In addition, Dr. Caner still 

gives public speeches at churches and other religious events. Autry Dec. ¶ 21 (Ex. “A”). 

Jonathan Autry feels a close connection because he attended college and seminary at Liberty 
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University, and in particular, attended the seminary while Dr. Caner was Dean. Autry Dec. ¶ 21 

(Ex. “A”). 

 When Dr. Caner’s misrepresentations became public, Jonathan Autry and Jason Smathers 

each independently desired to expose Dr. Caner, a public figure, for his dishonesty. Autry Dec. ¶ 

22 (Ex. “A”); Smathers Dec. (Dkt. #23-1) ¶ 4. When Dr. Caner denied any dishonesty, 

Defendants desired to expose the truth. Autry Dec. ¶ 22 (Ex. “A”); Smathers Dec. (Dkt. #23-1) ¶ 

4. Because of this, they each posted the videos for a completely different purpose than Dr. Caner: 

to expose Dr. Caner as a fraud. Autry Dec. ¶ 22 (Ex. “A”); Smathers Dec. (Dkt. #23-1) ¶ 4. 

 In particular, both Jonathan Autry and Jason Smathers blogged about the misstatements 

in the Marine videos and linked to the videos.21 Smathers Dec. (Dkt. #23-1) ¶ 4; Autry Dec. ¶ 23 

(Ex. “A”). Both focused on the fact that Dr. Caner told the Marines that he lived in Turkey until 

he was fourteen years old—when in reality Dr. Caner’s family moved to Ohio when Dr. Caner 

was only three or four years old. Autry Dec. ¶ 23 (Ex. “A”). On the same note, Dr. Caner falsely 

claimed to the Marines that he learned American culture as a child through television because he 

was living in Turkey as a child. Autry Dec. ¶ 23 (Ex. “A”). Jonathan Autry and Jason Smathers 

posted the entire videos so that blog readers could decide for themselves. Autry Dec. ¶ 24 (Ex. 

“A”). In other words, without the unedited source, readers would not know if Mr. Autry or Mr. 

Smathers took Dr. Caner’s words out of context. Autry Dec. ¶ 24 (Ex. “A”).  

                                                 
21 See, e.g., “My Thesis,” Jan. 31, 2013 (http://mosesmodel.tumblr.com/post/41107594852/my-
thesis) (accessed 10/27/2013); “Ergun Caner 7 minutes 30 seconds,” Sept. 21, 2011 
(http://stoneoforthanc.blogspot.com/2011/09/ergun-caner-7-minutes-30-seconds.html) (accessed 
10/27/2013); “Ergun Caner, part of the problem,” Sept. 2, 2011 
(http://stoneoforthanc.blogspot.com/2011/09/ergun-caner-part-of-problem.html) (accessed 
10/27/2013); “United States Marines duped by pretend jihadist, Ergun Caner,” Aug. 18, 2010 
(http://www.witnessesuntome.com/2010/08/united-states-marines-duped-by-pretend-jihadist-
ergun-caner/) (accessed 11/25/2013). 
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 Jonathan Autry and Jason Smathers did not post the videos to make money, and each 

believed that the production constituted fair use. Autry Dec. ¶ 25 (Ex. “A”). 

5. Jonathan Autry has tried to resolve this matter amicably. 

 Jonathan Autry, a currently unemployed husband and father of three minor children, 

lacks the financial resources to pay his own attorney, much less Dr. Caner’s attorney. Autry Dec. 

¶ 31 (Ex. “A”). His undersigned counsel, Jonathan Autry’s younger brother, is representing 

Jonathan Autry pro bono in the hope of recovering legal fees as a prevailing party. Autry Dec. ¶ 

31 (Ex. “A”). 

 On or about May 31, 2013, YouTube took down the videos in question as well as 32 

other videos that Dr. Caner challenged. Autry Dec. ¶ 27 (Ex. “A”). Even though Dr. Caner only 

challenged 34 of the 42 videos Jonathan Autry posted about Dr. Caner, Jonathan Autry removed 

seven of the other eight videos from public view. Autry Dec. ¶ 27 (Ex. “A”). On June 4, 2013, 

Jonathan Autry filed a counter-notification on three videos. Autry Dec. ¶ 29 (Ex. “A”). Jonathan 

Autry won the challenge to one video, but lost the other two. Autry Dec. ¶ 29 (Ex. “A”). On June 

18, 2013, Dr. Caner filed this lawsuit alleging copyright infringement as to those videos. Autry 

Dec. ¶ 30 (Ex. “A”). 

 On or before June 20, 2013 (within 48 hours of the filing of the original Complaint), 

Jonathan Autry informed Dr. Caner that he had removed all eight uncontested videos and would 

agree to not post any more videos of Dr. Caner if Dr. Caner would cease the litigation against 

Jonathan Autry. Autry Dec. ¶ 32 (Ex. “A”). Dr. Caner asked Jonathan Autry to voluntarily 

answer informal interrogatories, which Jonathan Autry did. Autry Dec. ¶ 34 (Ex. “A”). Dr. Caner 

further demanded that Jonathan Autry agree to no longer post anything critical of Dr. Caner 

again in the future on the internet, which Jonathan Autry expressed that he would agree to. Autry 
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Dec. ¶ 33 (Ex. “A”). Dr. Caner still demanded that Jonathan Autry agree that his wife and three 

minor children—ages four, five, and seven—would also never post anything critical of Dr. Caner 

in the future, but Jonathan Autry explained that he does not want to legally bind anyone else in 

his family. Autry Dec. ¶ 35 (Ex. “A”).   

 In addition, Dr. Caner demanded that Jonathan Autry turn over names and private 

communications with others about Dr. Caner. Autry Dec. ¶ 36 (Ex. “A”). Jonathan Autry 

declined to do so because Dr. Caner has no legal right to those private communications, and thus, 

Dr. Caner declined to drop this case. Autry Dec. ¶ 36 (Ex. “A”). Jonathan Autry did, however, 

remind Dr. Caner that Dr. Caner would still have subpoena power to obtain Jonathan Autry’s 

private correspondence (if he is legally entitled to it) whether or not Jonathan Autry remains in 

this case because of the ongoing litigation against Co-Defendant Jason Smathers. Autry Dec. ¶ 

36 (Ex. “A”). 

Dr. Caner informed Jonathan Autry that he may follow this copyright suit with 

defamation lawsuits and with the likely outcome of bankrupting those involved. Autry Dec. ¶ 37 

(Ex. “A”). Because all contested videos have been removed from YouTube, and Jonathan Autry 

additionally agreed to remove uncontested videos as well as non-disparagement, Jonathan Autry 

has offered to Dr. Caner more than he is requesting in this suit. Autry Dec. ¶ 38 (Ex. “A”). 

Despite this, Dr. Caner has continued with the lawsuit for apparently no reason other than to seek 

attorney fees that Jonathan Autry cannot afford to pay. Autry Dec. ¶ 39 (Ex. “A”). 
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II. Argument: 

A. Dr. Caner has not demonstrated that he has a copyright. 

 Because Dr. Caner has not properly alleged a copyright or demonstrated that he has 

obtained one, this Court should dismiss this action or grant summary judgment. 

 The standard for review on a motion to dismiss is well-settled: 

The Court must accept as true all well-pleaded, non-conclusory allegations in the 
complaint and liberally construe the complaint in favor of the plaintiff. Kaiser 
Aluminum, 677 F.2d at 1050. 

The plaintiff must, however, plead specific facts, not mere conclusory allegations, 
to avoid dismissal. Guidry v. Bank of LaPlace, 954 F.2d 278, 281 (5th Cir. 1992). 
Indeed, the plaintiff must plead “enough facts to state a claim to relief that is 
plausible on its face,” and his “factual allegations must be enough to raise a right 
to relief above the speculative level, . . . on the assumption that all the allegations 
in the complaint are true (even if doubtful in fact).” Bell Atl. Corp. v. Twombly, 
550 U.S. 544, 127 S. Ct. 1955, 1965 & 1974, 167 L. Ed. 2d 929 (2007). 

CHM Indus., Inc. v. Structural & Steel Prods., Inc., 2008 U.S. Dist. LEXIS 86433, 5-7 (N.D. 

Tex. Oct. 27, 2008). 

 The standard for reviewing a motion for summary judgment similarly takes inferences in 

favor of the non-moving party, but the non-moving party must present some evidence to support 

its claim: 

Summary judgment shall be rendered when the pleadings, depositions, answers to 
interrogatories, and admissions on file, together with the affidavits, if any, show 
that there is no genuine issue as to any material fact and that the moving party is 
entitled to judgment as a matter of law. Fed. R. Civ. P. 56(c); Celotex Corp. v. 
Catrett, 477 U.S. 317, 323-25, 106 S. Ct. 2548, 91 L. Ed. 2d 265 (1986); Ragas v. 
Tennessee Gas Pipeline Co., 136 F.3d 455, 458 (5th Cir. 1998). … [T]he court is 
required to view all facts and inferences in the light most favorable to the 
nonmoving party and resolve all disputed facts in favor of the nonmoving party. 
Boudreaux v. Swift Transp. Co., Inc., 402 F.3d 536, 540 (5th Cir. 2005). … 

Once the moving party has made an initial showing that there is no evidence to 
support the nonmoving party’s case, the party opposing the motion must come 
forward with competent summary judgment evidence of the existence of a 
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genuine fact issue. Matsushita Elec. Indus. Co. v. Zenith Radio, 475 U.S. 574, 
586, 106 S. Ct. 1348, 89 L. Ed. 2d 538 (1986). Mere conclusory allegations are 
not competent summary judgment evidence, and thus are insufficient to defeat a 
motion for summary judgment. Eason v. Thaler, 73 F.3d 1322, 1325 (5th Cir. 
1996). Unsubstantiated assertions, improbable inferences, and unsupported 
speculation are not competent summary judgment evidence. See Forsyth v. Barr, 
19 F.3d 1527, 1533 (5th Cir.), cert. denied, 513 U.S. 871, 115 S. Ct. 195, 130 L. 
Ed. 2d 127 (1994). The party opposing summary judgment is required to identify 
specific evidence in the record and to articulate the precise manner in which that 
evidence supports his claim. Ragas, 136 F.3d at 458.  

EsNtion Records, Inc. v. TritonTM, Inc., 2009 U.S. Dist. LEXIS 106370, 4-7 (N.D. Tex. Nov. 

13, 2009). 

 Dr. Caner has not properly alleged a copyright of any video. Dr. Caner must demonstrate 

“payment of the required fee, deposit of the work in question, and receipt by the Copyright 

Office of a registration application.” Apple Barrel Prods. v. Beard, 730 F.2d 384, 386-387 (5th 

Cir. 1984). The Copyright Act provides in pertinent part, “no civil action for infringement of the 

copyright in any United States work shall be instituted until preregistration or registration of the 

copyright claim has been made in accordance with this title.” 17 USCS § 411(a). Accordingly, 

the date of “preregistration” is critical. If all alleged infringement occurred prior to that date (all 

videos were taken down on or before the Amended Complaint), then there was never any 

infringement because the postings occurred prior to registration. 

 The Copyright Office explains, “However, the Copyright Office must have acted on your 

application before you can file a suit for copyright infringement…”22 Dr. Caner’s claim that the 

copyright application is pending does not suffice. To demonstrate his standing to survive a 

motion to dismiss, he must plead the fee payment, deposit of the videos, and receipt by the 

                                                 
22 “Circular 45,” Copyright Office (http://www.copyright.gov/circs/circ45.pdf) (accessed 
10/28/2013) (emphasis added). 
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Copyright Office of an application. There is no indication in the Amended Complaint that the 

Copyright Office has acted on his application. 

 In Geoscan, Inc. of Tex. v. Geotrace Techs., Inc., 226 F.3d 387, 393 (5th Cir. 2000), for 

example, the Fifth Circuit affirmed the grant of summary judgment where the plaintiff’s “deposit 

was not a complete copy of the original source code…” As in Geoscan, Dr. Caner has not 

demonstrated his standing to sue for infringement because he has not demonstrated that he has a 

copyright to begin with. Simply stating that an application is pending does not suffice. See id. 

Indeed, it is unclear from the Amended Complaint what specifically Dr. Caner’s application 

seeks a copyright on. For the same reason, this Court can grant summary judgment absent proof 

by Dr. Caner that he has obtained copyrights on the videos in question. 

 It is a crime to falsely represent the truth on a copyright application. 17 USCS § 506(e). 

For Counts 1, 3, and 4, it is necessary for this Court to review the application to ensure that Dr. 

Caner explained that the USMC lectures were (1) “made for hire,” which as explained below 

prevents Dr. Caner from obtaining a copyright, (2) that the government-mandated contract 

language required Dr. Caner to assign any copyright to the U.S. Government, (3) that the USMC 

provided the video through the Freedom of Information Act, (4) that the USMC “authored” the 

video by recording it and producing it, and (5) how Dr. Caner can claim ownership of U.S. 

Government property (exempt from copyright as explained below) and property of his employer.  

 For the vlog posting relating to Count 2, this Court needs to see Dr. Caner’s application 

for copyright (if any) to ensure that Dr. Caner explained that (1) Dr. Caner listed Chad Jarrett as 

the author, (2) Dr. Caner gave Chad Jarrett permission to post the content on YouTube, and (3) 
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how Dr. Caner can now claim exclusive rights over a video he permitted to be published by 

another years ago.  

 The Amended Complaint simply does not demonstrate Dr. Caner’s standing to sue. 

Further, Dr. Caner cannot demonstrate any evidence to defeat summary judgment as to standing. 

B.  Dr. Caner has no exclusive right to the contents of any video. 

 Even if the Copyright Office registers Dr. Caner’s copyright (which is highly doubtful 

assuming he explained the true circumstances), this Court should not give any weight to the 

registration because Dr. Caner filed his application sometime in 2013 for a presentation given on 

or before April 15, 2005—over five years ago. Under 17 USCS § 410(c), a registered copyright 

within five years is prima facie evidence of its validity. As Dr. Caner has well passed that 

deadline, his registration should receive no weight. In any event, Jonathan Autry and Jason 

Smathers can overcome a prima facie showing as explained herein. 

 “‘Copyright owner’, with respect to any one of the exclusive rights comprised in a 

copyright, refers to the owner of that particular right.” 17 USCS § 101 (emphasis added). Dr. 

Caner has no exclusive rights to any of the content. Indeed, the USMC provided the lecture video 

to Jason Smathers in response to a FOIA request. A basic maxim of FOIA law is that “a release 

to one is a release to all.” Nat’l Archives & Records Admin. v. Favish, 541 U.S. 157, 174 (2004) 

(“[O]nce there is disclosure, the information belongs to the general public.”). Obviously, if the 

entire population of the United States is entitled to request and receive the video, then Dr. Caner 

cannot claim any right to exclusivity. 

 The lecture to the USMC is ineligible for a copyright because it is U.S. Government 

property. Notably, “Copyright protection under this title is not available for any work of the 
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United States Government…” 17 USCS § 105. “A ‘work of the United States Government’ is a 

work prepared by an officer or employee of the United States Government as part of that 

person’s official duties.” 17 USCS § 101. U.S. Government officer(s) or employee(s) made and 

produced the video as part of their official duties, and Dr. Caner has no exclusive right to the 

contents. 

 Even if Dr. Caner could somehow assert a copyright over Government property, Dr. 

Caner is ineligible for a copyright as a contractor. The Copyright Act provides, “In the case of a 

work made for hire, the employer or other person for whom the work was prepared is considered 

the author for purposes of this title, and, unless the parties have expressly agreed otherwise in a 

written instrument signed by them, owns all of the rights comprised in the copyright.” 17 USCS 

§ 202(b). Dr. Caner alleges that he lectured the Marines for a fee, but he does not allege or 

produce any written instrument singed by a representative of the USMC providing Dr. Caner 

with rights to the video. Accordingly, the video is the sole property of the USMC, and it has 

every right to distribute the video as it sees fit. 

 The Defense Department regulations in place at the time provided that any contract for 

the type of work Dr. Caner performed must include the clause, “The Government shall have 

unlimited rights in works first produced, created, or generated and required to be delivered under 

this contract.” DFARS 252.227-7020(c)(1), available at 

http://farsite.hill.af.mil/archive/dfars/dcn20050422/Dfars252_227.htm (accessed 11/26/13). 

Another required clause provided that “the Contractor shall assign copyright in those works to 

the Government.” DFARS 252.227-7020(c)(2). In fact, the Contractor, “unless directed to the 

contrary,” must “place the following notice on such works: ‘© (Year date of delivery) United 
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States Government, as represented by the Secretary of (department). All rights reserved.’” Id. 

Perhaps most significant to the case at bar: 

The Contractor grants to the Government a royalty-free, world-wide, 
nonexclusive, irrevocable license to reproduce, prepare derivative works from, 
distribute, perform, or display, and to have or authorize others to do so, the 
Contractor’s copyrighted works not first produced, created, or generated under 
this contract that have been incorporated into the works deliverable under this 
contract. 

DFARS 252.227-7020(c)(3) (emphasis added). Accordingly, the lectures to the Marines are 

Government property, and Dr. Caner has no exclusive right to the contents. Even if he did, 

though, the fact that the USMC authorized Jason Smathers to disseminate the videos, by way of 

releasing them to him with no restrictions on their use, brings Defendants under the umbrella of 

the unlimited rights granted to the U.S. Government. 

 In any event, Dr. Caner cannot claim that he has exclusive rights to the content of the 

videos. The USMC at least has rights to the videos it produced. Similarly, Chad Jarrett has rights 

to the vlog post he posted on his YouTube page. Put simply, Dr. Caner has no basis to assert any 

exclusive right to the contents and thus has no basis for a copyright. Accordingly, this Court 

should dismiss his claims with prejudice or grant summary judgment. 

C. The First Amendment protects the posting of the videos.  

 Jonathan Autry and Jason Smathers posted Dr. Caner’s comments for the religiously-

motivated purpose of exposing the dishonesty of a public figure in the Evangelical community as 

a fraud. Dr. Caner seeks a copyright not to make a profit, but rather to hide his own words. Dr. 

Caner brings this lawsuit not to protect his work and his business, but rather to silence his critics. 

The First Amendment prohibits this assault on the right to speak freely on a matter of public 

concern. 
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 “First Amendment privileges are also preserved through the doctrine of fair use.” 

SunTrust Bank v. Houghton Mifflin Co., 268 F.3d 1257, 1264 (11th Cir. 2001). Congress has 

codified the fair use exception: 

[T]he fair use of a copyrighted work … for purposes such as criticism, comment, 
[or] news reporting, … is not an infringement of copyright. In determining 
whether the use made of a work in any particular case is a fair use the factors to 
be considered shall include-- 

(1) the purpose and character of the use, including whether such use is of a 
commercial nature or is for nonprofit educational purposes; 

(2) the nature of the copyrighted work; 

(3) the amount and substantiality of the portion used in relation to the copyrighted 
work as a whole; and 

(4) the effect of the use upon the potential market for or value of the copyrighted 
work. 

17 USCS § 107. Of particular importance to this case, Congress specifically allowed the 

“reproduction” of a work “for purposes such as criticism [and] comment…” Jonathan Autry and 

Jason Smathers sought to criticize and comment on a public figure about a matter of public 

concern. Their statements were religiously motivated: to bring to light a fraud on both the church 

and the U.S. Government. 

All factors weigh in favor of applying the fair use exception. The first factor considers 

initially the noncommercial purpose. Jonathan Autry and Jason Smathers’s purpose—religiously 

motivated criticism of a public figure—was not commercial. In considering factor one, courts 

also look to whether a reproduction transforms the “character” from the original work. However, 

courts apply a presumption in favor of the defendant on this factor: 

“[T]here is a strong presumption that factor one favors the defendant if the 
allegedly infringing work fits the description of uses described in § 107.” Wright, 
953 F.2d at 736. Where the defendants’ use is for the purposes of “criticism, 
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comment … scholarship, or research,” 17 U.S.C. § 107, factor one will normally 
tilt in the defendants’ favor. 

NXIVM Corp. v. Ross Inst., 364 F.3d 471, 477 (2d Cir. 2004). 

Dr. Caner cannot overcome this presumption. As one court explained recently in a similar 

situation: 

“A transformative use is one that employs the copyrighted work in a different 
manner or for a different purpose from the original, thus transforming it.” 
[Bouchat, 619 F.3d] at 308-09 (quotation and citation omitted) (alterations 
removed). 

… Wells uses the images for a different reason, that being, to criticize the two 
companies. As such, this use is transformative. See Sedgwick Claims Mgmt. 
Servs., Inc. v. Delsman, No. C 09-1468 SBA, 2009 U.S. Dist. LEXIS 61825, 2009 
WL 2157573, at *5 (N.D. Cal. July 17, 2009) (finding that defendant’s use of 
photographs of two of plaintiff’s executives as a vehicle for criticizing plaintiff’s 
alleged business practices was “fundamentally different” than the original 
promotional reason), aff’d, 422 F. App’x 651 (9th Cir. 2011). That Wells did not 
alter the images, including UBH’s logo, does not preclude her use from being 
transformative. See Bouchat, 619 F.3d at 314 (concluding that the use of a 
copyrighted sports logo in a museum-like setting added “‘something new’“ to the 
original purpose as a symbol identifying the sports team itself); A.V. ex rel. 
Vanderhye v. iParadigms, LLC, 562 F.3d 630, 639 (4th Cir. 2009) (“The use of a 
copyrighted work need not alter or augment the work to be transformative in 
nature. . . . [T]he fact that there was no substantive alteration to the works does 
not preclude the use from being transformative in nature.”); Sedgwick, 2009 U.S. 
Dist. LEXIS 61825, 2009 WL 2157573, at *5 (where defendant did not alter 
photographs, recognizing that “‘making an exact copy of a work may be 
transformative so long as the copy serves a different function than the original 
work’“ (quoting Perfect 10, Inc. v. Amazon.com, 508 F.3d 1146, 1164 (9th Cir. 
2007)). 

Ascend Health Corp., UHP, LP v. Wells, 2013 U.S. Dist. LEXIS 35237, 40-42 (E.D.N.C. Mar. 

14, 2013). As in Wells and the cases cited therein, Jonathan Autry and Jason Smathers 

“transformed” the character of Dr. Caner’s lectures by posting them for another reason: to 

criticize it. They blogged about false statements made in the lectures and linked to the videos as a 

source.  
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 Further, the Count 2 video doesn’t resemble the character of the original work at all. 

Jonathan Autry took about 28 seconds of audio from the video (Dr. Caner’s joke about running 

for President of Egypt), followed by four repeats of a four second audio statement of Dr. Caner 

to Marines that, “I didn’t know anything about America until I was fourteen years old,” and 

concluding with the video of that statement, and another nine second clip from that lecture to 

Marines. During the audio portions, Jonathan Autry posted text as commentary and criticism. 

Such editing substantially changed the nature of the work. The total video posted by Jonathan 

Autry is about one minute and fifteen seconds, compared to the Marine lecture of over an hour. 

The second factor also weighs in favor of the fair use exception as well. The nature of the 

works—videos provided by the U.S. Marines and a voluntary vlog appearance by Dr. Caner—

further supports applying the exception.  

The amount of the work weighs in favor as well. Although Jonathan Autry and Jason 

Smathers posted the entire Count 1, 3, and 4 videos, the purpose was so that readers could decide 

for themselves. In other words, they did not want readers to believe that they cherry-picked 

comments out of context. As for the Count 2 video, as explained above, it does not resemble the 

originals at all.  

The fourth factor could not weigh any more heavily towards the exception. Dr. Caner has 

not asserted any attempt to actually profit or sell the vlog video, which was freely availably 

online, or the Marine lectures, which the USMC provided at no cost. Dr. Caner’s motive is 

simply to lock the videos away so that no one can expose his dishonesty.  

Even if Dr. Caner did assert financial harm, it would be the result of the criticism, not the 

publication of the video. As the Second Circuit has explained: 
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The focus here is on whether defendants are offering a market substitute for the 
original. In considering the fourth factor, our concern is not whether the 
secondary use suppresses or even destroys the market for the original work or its 
potential derivatives, but whether the secondary use usurps the market of the 
original work. Campbell, 510 U.S. at 593. As we stated in Wright, the relevant 
market effect with which we are concerned is the market for plaintiffs’ 
“expression,” and thus it is the effect of defendants’ use of that expression on 
plaintiffs’ market that matters, not the effect of defendants’ work as a whole. 
Wright, 953 F.2d at 739. That the fair use, being transformative, might well harm, 
or even destroy, the market for the original is of no concern to us so long as the 
harm stems from the force of the criticism offered. See Campbell, 510 U.S. at 
591-92 (“[A] lethal parody, like a scathing theater review, kills demand for the 
original, [but] does not produce a harm cognizable under the Copyright Act.”). 

This factor weighs heavily in defendants’ favor. It is plain that, as a general 
matter, criticisms of a seminar or organization cannot substitute for the seminar or 
organization itself or hijack its market. To be sure, some may read defendants’ 
materials and decide not to attend plaintiffs’ seminars. Indeed, the record reflects 
that soon after the dissemination of defendants’ material, actress Goldie Hawn 
cancelled a visit with NXIVM’s leader, Keith Raniere. But that sort of harm, as 
the district court properly recognized, is not cognizable under the Copyright Act. 
If criticisms on defendants’ websites kill the demand for plaintiffs’ service, that is 
the price that, under the First Amendment, must be paid in the open marketplace 
for ideas. See, e.g., New Era, 904 F.2d at 160 (citing the “fundamentally different 
functions” of a critique and a copyrighted original by virtue of their “opposing 
viewpoints”)(citing Maxtone-Graham, 803 F.2d at 1264); Campbell, 510 U.S. at 
591-92. 

NXIVM Corp. v. Ross Inst., 364 F.3d 471, 481-482 (2d Cir. 2004). Thus, Dr. Caner’s financial 

loss, if any, is not a market loss relating to reproduction of his lectures; rather, such loss is purely 

the result of legitimate criticism under the First Amendment. For all of these reasons, this Court 

should preserve the right to criticize a public figure, not enshrine a public figure’s ability to use 

the court system to silence his critics.  

D. Dr. Caner has waived and given license to use the videos. 

 Jason Smathers was authorized by the USMC to post the videos he received from the 

FOIA request. Jonathan Autry had permission by extension from Mr. Smathers. Jonathan Autry 

also had explicit permission to post the vlog content in the Count 2 video. As the Fifth Circuit 
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has recognized, “the existence of a license authorizing the use of copyrighted material is an 

affirmative defense to an allegation of infringement.” Baisden v. I’m Ready Prods., 693 F.3d 

491, 499 (5th Cir. 2012). “Consent for an implied license may take the form of permission or 

lack of objection.” Id. at 500. Similarly, “Copyright also may be waived as the result of a 

particular act, even if waiver was not the intended result.” Veeck v. S. Bldg. Code Congress Int’l, 

Inc., 241 F.3d 398, 409 (5th Cir. 2001). Dr. Caner waived any exclusive rights by permitting the 

USMC and vlogger to provide the videos, and in doing so, gave license to Jonathan Autry and 

Jason Smathers. 

E. Dr. Caner cannot seek attorney fees or damages Jonathan Autry and Jason 
Smathers posted the videos before Dr. Caner applied for a copyright. 

 Dr. Caner fails to plead any actual damages. Because Dr. Caner still has not obtained a 

copyright, Dr. Caner cannot seek statutory damages or attorney fees either. 

 The Copyright Act prohibits any award of statutory damages or attorney’s fees where, as 

here, the alleged infringement occurred before registration: 

In any action under this title, ... no award of statutory damages or of attorney’s 
fees, as provided by sections 504 and 505, shall be made for (1) any infringement 
of copyright in an unpublished work commenced before the effective date of its 
registration; or (2) any infringement of copyright commenced after first 
publication of the work and before the effective date of its registration, unless 
such registration is made within three months after the first publication of the 
work. 

17 USCS § 412.  

 Dr. Caner does not allege that he had obtained or applied for a copyright for any video on 

or before the posting of the videos in 2010-2012; rather, Dr. Caner claims in his October 14, 

2013, filing that his copyright application for the Count 1, 2, and 4 videos is currently pending. 
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As for the Count 2 video, it is unclear whether Dr. Caner has even applied for a copyright 

relating to this video. 

 In a similar case, this Court rejected a claim for statutory damages and attorney’s fees: 

The court determines that Defendant has shown that all of the alleged 
infringement occurred before the effective date of the copyrights at issue and that 
Plaintiff has not provided any evidence to show that the alleged infringement 
occurred within three months after the first publication of the work. Accordingly, 
the court determines that Plaintiff is not entitled to statutory damages or attorney’s 
fees. 

EsNtion Records, Inc. v. TritonTM, Inc., 2009 U.S. Dist. LEXIS 106370, 19-21 (N.D. Tex. Nov. 

13, 2009). As in EsNtion, all of the alleged infringement took place prior to Dr. Caner’s yet-to-

be-obtained copyright registration. 

 Moreover, Section 412 applies based upon the date the alleged infringement began, 

which in this case was 2010. The Fifth Circuit has explained: “a plaintiff may not recover an 

award of statutory damages and attorney’s fees for infringements that commenced after 

registration if the same defendant commenced an infringement of the same work prior to 

registration.” Mason v. Montgomery Data, Inc., 967 F.2d 135, 144 (5th Cir. 1992). Thus, “one 

act of infringement occurring before copyright registration bars [statutory damages and] 

attorneys’ fees under section 412.” CHM Indus., Inc. v. Structural & Steel Prods., Inc., 2008 

U.S. Dist. LEXIS 86433, 8-9 (N.D. Tex. Oct. 27, 2008). 

 Under Mason, Dr. Caner cannot recover statutory damages or attorney’s fees for any 

alleged infringements in this case because Jason Smathers first posted the videos in 2010, well 

before Dr. Caner’s possible future receipt of a copyright. Therefore, this Court should dismiss 

Dr. Caner’s Amended Complaint, or in the alternative, grant summary judgment. 

Case 6:14-cv-00004-NKM-RSB   Document 28-1   Filed 11/26/13   Page 27 of 30   Pageid#: 163



24 
 

F. Dr. Caner cannot seek an injunction against Jonathan Autry because 
Jonathan Autry has agreed to everything Dr. Caner asks for. 

 Dr. Caner is not entitled to an injunction. Jonathan Autry tried to amicably resolve this 

matter. The allegedly infringing video was taken down, and Dr. Caner has no reason to believe 

that Jonathan Autry will ever re-post the video. As another District Court explained in rejecting a 

similar claim for injunctive relief: 

“[T]here is no parallel presumption that because such infringements have 
occurred in the past, they will inevitably be continued into the future.” American 
Bd. of Psychiatry & Neurology v. Johnson-Powell, 129 F.3d 1, 4 (1st Cir. 1997). 
Plaintiffs retain “the ordinary burden of showing a sufficient likelihood that the 
infringing conduct would occur in the future so as to give rise to an enjoinable 
threat of irreparable harm.” Id. 

Plaintiffs completely fail on that score.... The risk that Murray may repeat conduct 
said by plaintiffs to violate the Lanham Act or their copyrights is, as a practical 
matter, nonexistent. The court declines to afford unnecessary injunctive relief. 

Paper Thermometer Co. v. Murray, 2012 U.S. Dist. LEXIS 7045, 26-27 (D.N.H. 2012). As in 

Murray, this Court should reject Dr. Caner’s request for injunctive relief.  

G. There is no live controversy against Jonathan Autry. 

 Because Jonathan Autry agreed not to repost the videos, Dr. Caner has no live 

controversy against him and, thus, no standing under Article 3 to seek a declaratory judgment. 

Velvet Underground v. Andy Warhol Found. for the Visual Arts, Inc., 890 F. Supp. 2d 398, 411 

(S.D.N.Y. 2012) (finding no live controversy in copyright action). 
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H. This Court should award attorney fees and costs to Jason Smathers and 
Jonathan Autry as the prevailing parties. 

 This Court should award attorney’s fees to Jonathan Autry and Jason Smathers as the 

prevailing parties in this litigation. See EsNtion Records, Inc. v. TritonTM, Inc., 2009 U.S. Dist. 

LEXIS 106370, 27 (N.D. Tex. Nov. 13, 2009) (awarding attorney fees to defendant as prevailing 

party). 

III. Conclusion: 

 Therefore, Jonathan Autry and Jason Smathers request this Honorable Court dismiss this 

action with prejudice, or in the alternative, grant summary judgment. 

Respectfully Submitted, 

   /s/ Joshua M. Autry         
  Joshua M. Autry, Esq. 
  Admitted Pro Hac Vice 
  Clymer, Musser & Conrad, P.C. 
  408 W. Chestnut Street 
  Lancaster, PA 17603 
  717-299-7101 
  717-299-5115 fax 
  Josh.Autry@clymerlaw.com 
 
  Counsel for Defendant Jonathan Autry 
 
   /s/ Kelly B. McClanahan        
  Kelly B. McClanahan, Esq. 
  N.D. Tex. Bar #984704DC 
  National Security Counselors 
  1200 South Courthouse Road 
  Suite 124 
  Arlington, VA  22204 
  301-728-5908 
  240-681-2189 fax 
  Kel@NationalSecurityLaw.org 
 
  Counsel for Defendant Jason Smathers 
      
Date:  November 26, 2013                       
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CERTIFICATE OF SERVICE 

 I hereby certify that on the date listed below I electronically filed the foregoing with the 
Court using the CM/ECF system, which sent notification of such filing to the following person(s) 
at the following email address(es): 
 

David C. Gibbs 
dgibbs@gibbsfirm.com 
 

 
       /s/ Joshua M. Autry__________   
       Joshua M. Autry, Esquire 
 

  
Dated: November 26, 2013 
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