
IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF TEXAS 

 
Ft. Worth Division 

 
ERGUN M. CANER,       ) 
            ) 
  Plaintiff,        ) 
            ) 
v.            ) Civil Action No. 4:13-cv-494 
            ) 
JONATHAN AUTRY, et al.,     ) 
            ) 
            ) 
  Defendants.       ) 

Plaintiffs Memorandum in Response to Docket #28—Defendant’s 
 Motion to Dismiss for Failure to State a Claim, or in the  

Alternative, for Summary Judgment 
 

NOW COMES Plaintiff, Dr. Ergun M. Caner in response to Docket #28—Defendants’ 

Motion to Dismiss for Failure to State a Claim, or in the alternative, for Summary Judgment. In 

the Defendants’ 12(b)(6) Motion, the defendants generally allege that Dr. Caner does not have a 

copyright to the videos in question, and thus claim that Dr. Caner has failed to state a claim upon 

which relief can be granted. For the reasons sets forth below, Dr. Caner Respectfully asks this 

Court to deny the Defendants’ Motion.  

I. This Court should not dismiss this case or grant the Defendants’ motion for 
summary judgment because Dr. Caner paid the Copyright registration fees, 
deposited the transcripts with the copyright office, and received receipt of the 
payment and deposit by the United States Copyright Office.  
 

Dr. Caner has paid the Copyright Registration fees, deposited the transcripts with the 

Copyright Office, and has received receipts of the payment and deposit from the United States 

Copyright office. See Exhibit A—U.S. Copyright Office Payment and Deposit Confirmation 

Receipts. These registrations were made with the Copyright Office on October 14, 2013 and 
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reflected in the Plaintiff’s Amended Complaint that was filed with this Court after the 

registrations were made. Id.  

 To survive a 12(b)(6) motion, courts within the Fifth Circuit do “not require that a certificate 

from the Copyright Office be obtained before bringing suit, but it does require the plaintiff to 

have filed an application for registration with the Copyright Office prior to the infringement 

action. Lakedreams v. Taylor, 932 F.2d 1103, 1108 (5th Cir.1991). Here, Dr. Caner has met these 

requirements. Therefore we respectfully ask this Court to deny the Defendants’ 12(b)(6) motion.  

II. Dr. Caner’s work was protected by copyright protection despite the fact that it 
was unregistered until October of 2013.  

 
Under the Copyright Act, a work is protected at its creation when it is fixed to a tangible 

medium of expression. See 17 U.S.C. § 102(a) (2012); 17 U.S.C. § 302(a). Furthermore, the 

Defendants argue in their 12(b)(6) motion that because Dr. Caner did not register his copyright 

within the five year window discussed in 17 U.S.C. § 410(c), that his application should “receive 

no weight.” 17 U.S.C. 410(c). 17 U.S.C. § 410(c) states:  

In any judicial proceedings the certificate of a registration made before or within 
five years after first publication of the work shall constitute prima facie evidence 
of the validity of the copyright and of the facts stated in the certificate. The 
evidentiary weight to be accorded the certificate of a registration made thereafter 
shall be within the discretion of the court. 

 
17 U.S.C. § 410(c) (2012). Here, the Defendants are interpreting this provision as a gatekeeping 

function to copyright suits—that there is a five year window to registration for the efficacy of 

any registration—instead of serving as an evidentiary guideline. From the language of the 

statute, this provision is an evidentiary guideline, not a gatekeeping function. Therefore, because 

Dr. Caner has taken the steps necessary in this Circuit with regard to bringing a copyright suit—

Dr. Caner respectfully asks this Court to deny the Defendants’ Motion to Dismiss and Motion for 

Summary Judgment.  
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Respectfully Submitted,  

Dr. Ergun Caner      By________________________ 
        Of Counsel 
 
David C. Gibbs III 
Gibbs Law Firm, P.A. 
2650 FM 407, Suite #255 
Bartonville, TX 76226 
(727) 362-3700 
dgibbs@gibbsfirm.com 
Texas Bar No. 24026685 
Admitted to Practice in N.D. Texas  
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CERTIFICATE OF SERVICE 
 

 Certificate of Service 

On 1/6/14, I electronically submitted the foregoing document with the clerk of court for the U.S. 
District Court, Northern District of Texas, using the electronic case filing system of the court. I 
hereby certify that I have served all counsel and/or pro se parties of record electronically or by 
another manner authorized by Federal Rule of Civil Procedure 5 (b)(2). 

 

 
 
 

______________________________ 
      David C. Gibbs III  
      Texas Bar No. 24026685 
      N.D. Texas Admitted 
      2650 FM 407, Suite 255  
      Bartonville, TX 76226 
      Phone: (727) 233-7623 
      Fax: (727) 398-3907 
      dgibbs@gibbsfirm.com 
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