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CATHERINE R. GELLIS
(sBN 2ste27)
Email : cathy @c gcounsel. com
POBox.2477
Sausalito, CA94966
Tel: (202) 642-2849

Attorney for St. Lucia Free Press

St. Lucia Free Press,

v.

Oliver Gobat,

Respondent.

SUPERIOR COURT OF CALIFORNIA

COUNTY OF SAN FRANCISCO

California Case No: 13-513220

REPLY MEMORANDUM IN
SUPPORT OF FIRST AMENDED
PETITION TO QUASH INVALID
SUBPOENA

January 29,2014
9:00 A.M.
302 - DISCOVERY
Hon. Marla J. Miller

I. Introduction and Background

This First Amended Petition comes in response to the third attempt by Respondent Oliver

Gobat ("Respondent") to subpoena the identity of the author of certain blog posts Respondent

claims defamed him. The first subpoena ("July Subpoena") was dispensed with following the

objections of its recipient, Automattic, Inc. ("Automattic"), that the subpoena amounted to pre-

litigation discovery. The second subpoena ("August Subpoena") was quashed by this Court

following a hearing in October. See Order Granting Petition to Quash Invalid Foreign Subpoena

and Award Reasonable Expenses, October 16,20T3 ("Order"), which also awarded fees and

costs, yet unpaid, to Petitioner.
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Despite this Court's ruling in October that Respondent was not entitled to discover the

identity of the author of these blog posts Respondent propounded yet a third subpoena

("November Subpoena") seeking the exact same identifying information connected with the

exact same content based on the exact same threadbare allegation underlying the two previous

subpoenas. Petitioner has therefore duly appealed to this Court to quash this duplicative third

subpoena, to enjoin any further attempts by Respondent to discover Petitioner's identity, and to

again award Petitioner the full amount of reasonable expenses incurred in the defense of

Petitioner's privacy and free speech rights, as mandated by statute.

Respondent now opposes Petitioner's appeal for this relief on several grounds that are

largely predicated on two fundamental misapprehensions: (1) that this Court's earlier ruling was

not final as to Respondent's inability to trump Petitioner's rights of free speech and privacy, and

(2) that English law has any bearing on this question whatsoever. See, e.g., Respondent Oliver

Gobat's Opposition to Motion to Quash Subpoena and Request Sanctions, January 14,2014

("Second Opposition") at2-3,6, 8. For the reasons set forth below Respondent's arguments are

meritless and this Court should once again grant Petitioner the relief sought.

il. Legal Arsument

A. The November Subpoena must be quashed and Respondent enjoined from further

attempts to uncover Petitioner's identity.

i. This Court has already ruled that Respondent may not subpoena Petitioner's

identi(vin g information.

Respondent argues that res judicata is inapplicable to the petition at hand because no

final judgment has been entered on the merits of his defamation claim. Second Opposition at 4.

It is true that no such judgment has been entered. It is also irrelevant. The question before this

Court when it adjudicated the August Subpoena was solely whether the speech at issue crossed

the "line between speech unconditionally guaranteed [First Amendment protection] and speech

that may legitimately be regulated" through this Court's enforcement of the subpoena. Krinsky v.

REPLY MEMORANDUM IN SUPPORT OF IST AMENDED PETITION TO QUASH INVALID SUBPOENA
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Doe 6,159 Cal.App. 4th ll54,116l-62 (2008).' Krinslqt instructed this Court to use the primo

facie test as a guide to answering that question, id. at ll72,butthe ultimate question before this

Court then - which is the same one before it now with regard to the November Subpoena2 -- was

not whether Respondent could pass theprimafacie test3 but whether the speech in questionwas

entitled to maintain its First Amendment protection. Id. at 1165. To that question this Court has

already unequivocally answered yes. See Order.

Respondent would nevertheless now have this Court revisit the essential question of

whether the speech at issue is entitled to retain its First Amendment protection.o Irdrlging this

request would, however, violate the tenets of res judicata, which prevent the re-litigation of the

same issue courts have already spoken definitively on, Boeken v. Philip Morris USA, Inc.,48

Cal. 4th 788,797 (2010),s as well as the jurisprudence surrounding anti-SLAPP litigation, which

precludes requiring defendants to defend their free speech rights again and again over the same

' "Because discovery orders involve state-compelled disclosure, such disclosure is treated as a
product of state action." Johnson v. Superior Court,95 Cal. Rptr. 2d 864 (2000).
'Because the issue before the Court regarding this subpoena is identical to the issue raised by the
August Subpoena, Petitioner hereby incorporates Petitioner's earlier pleadings: Memorandum of
Points and Authorities in Support of Petition to Quash Invalid Subpoena, September 18, 2013
("First Memo") and Reply Memorandum of Points and Authorities in Support of Petition to
Quash Invalid Subpoena, October 8, 2013 ("First Reply Memo"), along with their associated
declarations and exhibits.
3 Respondent argues that the "text of the claims" underpinning each subpoena is different, which
is true given that there were no claims at all underpinning the August Subpoena. Second
Opposition at 4. However both claims were at least nominally allegations of defamation.
* Respondent misconstrues the sentence from this Court's tentative ruling, which was a quote
from page ll73 of Krinslry, that it would "refrain from ruling on the adequacy of a cause of
action that was never pleaded" as an invitation to correct his pleading. Second Opposition at 4.
This reading is unsupported by the KrinslE decision, which directed the trial court to quash the
subpoena and award the defendant his costs and provided no leave to amend for the plaintiff. Id.
at 1180. In quoting this sentence this Court was simply explaining why it was impossible for the
Court to have found in favor of Respondent when considering whether to allow him to trump
Petitioner's right to speak anonymously. As Respondent himself notes this Court could not
possibly have found Respondent had made a prima facie case when no cause of action had ever
been properly pleaded. "There is no there there." See Declaration of David Owens, filed
January 14,2014 at !i8.
' As Boeken sets forth, the principles of res judicqta are issue-dependent, not case-dependent.
Respondent provides no support for the contention, Second Opposition at 5, that res judicata
does not apply in situations such as this one when the issue before the Court now is exactly the
same as the one before it previously.

3
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speech. See, e.g., Simmons v. Allstate Ins. Co.,92 Cal.App. 4th 1068, 1073 (2001).6 Thus this

Court should quash the November Subpoena and enjoin Respondent from propounding any

further ones.

ii. Respondent also again fails to meet the standard set forth in Krinsfr.v to justifr

this Coun erantine him access to Petitioner's identifuing information.

Even if this Court were to again consider the question of whether Respondent has made a

primafacie case for defamation in the blog posts he objects to, he still has failed to do so. In his

opposition Respondent repeats his argument from October that he has made out a prima facie

case for defamation under English law, but even if he has, having done so has no bearing here.

While the court in Krinslqt acknowledged that courts should generally use the law of the foreign

jurisdiction in which the defamation claim arose in testing the primafacie case, the court also

assumed that the foreign jurisdiction would be constrained by the United States Constitution in

defining that law. KrinslE at t173. Yet English law is obviously subject to no such limitations.

See Trout Point Lodge, Ltd. v. Handshoe, 2013 U.S. App. LEXIS 18516 at*12-13.

Respondent complains that if this Court were to grant this petition it would allow

Petitioner "to thumb his or her nose at the U.K. legal system." Second Opposition at3.7 ln

actuality, however, it was the founding fathers of the future United States that "thumbed their

nose" at the U.K. legal system in 1776 when they declared independence from the tyranny of a

legal system that failed to protect the free speech principles later enshrined in the Bill of Rights.

6 Respondent also mistakenly conflates the issue of res judicata withthe issue of appealability.
Second Opposition at 5. First, appealablility is not a prerequisite for res judicata purposes. See
Boeken. Secondly, even if discovery orders are generally non-appealable, Respondent's own
cited case shows that further review can still be possible. See Fox Johns Lazar Pekin & [4/exler,
APC v. Superior Court,2l9 CaL App. 4th I2l0,1216 (2013). Furthermore, it is Petitioner's
cited case, Warford v. Medeiros, 160 Cal App. 3d 1035, 1039-41 (1984), that is the applicable
authority here. While most discovery orders are peripheral to otherwise pending cases and may
therefore not be independently eligible for appellate review, in cases such as this one, the one in
Warford, and, indeed, the one in KrinslE, where a discovery matter presents the only issue before
the court, appellate review is available and the appropriate remedy if a party did not like the
earlier result. Id. at 1040.
7 Respondent also mischaracterizes this Court when he says it "did not credit" Petitioner's
argument that the English court should not have any jurisdiction over this matter. Second
Opposition at 9. See, e.g., Fifth Declaration of Catherine R. Gellis ("Fifth Declaration") at !f3.n
("[The] allegation that there was forum shopping is not unwarranted.").
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Respondent would have this Court roll back the clock to a time when English law with respect to

speech still had any effect in American courts, an invitation this Court has already declined back

in October. * It has always been the case that American courts have been free to refuse to

recognize thejudicial byproducts ofany foreign court that gives inadequate protection to these

values. Trout Point Lodge at *FN7. The SPEECH Act arose as an effort by Congress to distill

this policy into statute. See S. Rep. No. 111-224 - 111th Congress (2009-2010). Even if, as

Respondent argues, it is not directly applicable to foreign discovery orders, this Court has

already found it incumbent upon it to recognize the findings by Congress regarding the

inadequacy of the English courts'willingness to protect free speech rights,e an inadequacy that

was further made apparent to this Court in reviewing the June transcript of the hearing in the

English Court Respondent submiued with his opposition.'0 Exhibit A of Declaration of Ashley

Hurst, filed October 2, 2013.

But even if this Court were to use California law as a substitute, Respondent would still

fail to meet his test under Krinslry.t I As with the August Subpoena there are significant defects

with what Respondent now purports to be his pleading. Exhibit G, Declaration of David Owens,

filed January 15,2014. As Petitioner has already argued, First Reply Memo at 5, the purpose of

pleading standards is to put a defendant on notice as to what he is accused of so he may defend

himself. See, e.g., Conley v. Gibson,355 U.S. 41,47 (1957). Here Respondent has not made out

his claim for defamation with sufficient specificity to meet this due process standard. See, e.g,

Kqhn v. Bower,232 Cal.App.3d 1599, 1612, FN. 5 (1991). Not only has he failed to plead the

8 rrlr- not going to review aprimafacie case without respect to U.S. Constitution and instead
[use English law]." Fifth Declaration at !f3.o.
' "I am required to follow the policies set forth in Krinslry [and] also the SPEECH Act. Even
though I don't think it particularly applies to this order as a final judgment, [although it's
arguable], the findings of the SPEECH Act are at minimum persuasive. Courts are not to give
comity to libel determinations outside the U.S. unless it can be demonstrated that [the foreign
jurisdiction] protects rights fsufficiently]." Fifth Declaration at fl3.i. "I can take judicial notice
of Congressional findings that England evaluates libel laws differently because it's not bound by
the First Amendment." Id. attl3.m.
r0 "I read the colloquy between the judge and lawyer in England [and it's] very interesting." Id.
?r 1i3 j.
" See Fifth Declaration at fl3.1.
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specific statements he believes were defamatory, but he also has failed to plead all the elements

necessary to sustain a defamation claim. Fifth Declaration at fl3.g-h.

In his opposition Respondent objects to him being characterized as a public figure, which

would require him to plead actual malice, on the grounds that he has not "achieved pervasive

fame or notoriety in the U.S. or injected himself into a particular public controversy in this

country." Second Opposition at 7. However he once againl2 cites no authority for the contention

that the heightened pleading standard for public figures applies only to public figures in the

United States. Instead, in his declaration he againl3 includes a printout of Google search results

that show an interview he granted The Telegraph, a major English newspaper, thereby

demonstrating his own public stature,l4 which would require him to also plead actual malice.

See Exhibit C, First Reply Memo. Respondent then complains that he can only make a

preliminary showing of actual malice based on the "facts accessible to him." Second Opposition

at 7. But as Petitioner has noted, none of the "facts" Respondent cited actually give rise to an

inference of malice. Second Memo at 6. Moreover, even if Respondent were not considered a

public figure, the blog posts nevertheless related to a matter of public concern. See First Memo

at 7. Thus Respondent needed to still plead negligence on the part of Petitioner to sustain his

defamation claim. Obsidian Fin. Group v. Cox,20l4 U.S. App. LEXIS 948, at *18. Yet no

such allegation has been pleaded.

Given these defects in what Respondent purports to be his pleading there essentially is no

pleading that could sustain litigation for which discovery could be issued. See Fifth Declaration

at fl3.k. See also id. at3.d-f. The November Subpoena, like the previous two subpoenas, also

amounts to impermissible pre-litigation discovery barred by CCP $ 2035.010(b), and, like the

li S." First Reply Memo at FN 8.
" See Exhibit F of Declaration of Oliver Gobat, frled January 15,2014, which according to the
signature date seems to be identical to the declaration filed October 2,2013, providing further
ploof that the question being litigated now is exactly the same as what was litigated in October.
'" He is undoubtedly a public figure at least in the area of St. Lucian real estate development,
about which the blog posts comment.

REPLY MEMORANDUM IN SUPPORT OF IST AMENDED PETITION TO QUASH INVALID SUBPOENA
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August Subpoena,ls should be quashed, with Respondent also explicitly enjoined from ever

trying to subpoena Petitioner's identity again.

B. This Court should award the fulI amount of attorney's fees and costs Petitioner has

had to expend to date. less what has already been awarded. in defending asainst these

improper subpoenas and make this award jointly and severally payable by

Respondent Oliver Gobat and Respondent's California counsel David Owens.

i. An award of the full amount of expenses Petitioner has had to expend to date

defending against Respondent's unmeritorious subpoenas is reasonable.

Respondent mischaracterizes this Court's earlier ruling on Petitioner's recovery of the fees

and costs expended in defense against the August Subpoena. Second Opposition at 13. The full

amount was not denied for being unreasonable, as Respondent asserts; the denial was for lack of

evidentiary support. Fifth Declaration at $4. In causing this Court to revisit the disposition of

Respondent's subpoenas, however, Respondent has now re-opened the record for Petitioner to

fully document the fees and costs previously incurred.

In any case, all of these fees and costs should be awarded as part of the reasonable

expenses Petitioner has been required to expend defending against this November Subpoena.

Even if Respondent were corect in his reading of this Court's earlier ruling as an instruction on

how to appropriately plead in order to support a discovery subpoena, that lesson came at

Petitioner's expense after being forced to fully litigate the previous subpoena. Petitioner should

not now be forced to subsidize Respondent's tutelage in legal practice without recompense.

Indeed, Respondent relies heavily on that earlier result in propounding this latest subpoena, thus

making Petitioner's earlier expenditure inseparable from the calculation of expenses made in

defending against this latest subpoena. Furthermore, in complaining that Petitioner has re-used

work from the defense against the earlier subpoena in the defense against this later one, Second

15 In the hearing in October this Court suggested that the "statement of Claim" submitted with
the August Subpoena to Automattic amounted to a "sham," provided solely to evade the
prohibition against pre-litigation discovery. Fifth Declaration at !f3.a.

REPLY MEMORANDUM IN SUPPORT OF IST AMENDED PETITION TO QUASH INVALID SUBPOENA
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Opposition at 13, Respondent shows how necessary that earlier work was to the defense here,

thus further demonstrating why those costs should now be compensated.16

As for the reasonableness of the amount sought, in October Respondent had attempted to

claim $16,119 as the costs associated with his preparation of that opposition, which shows that

Respondent finds such an amount a reasonable expenditure for a substantive pleading.

Opposition to Motion to Quash Subpoena and Request for Sanctions, filed October 2,2013, at

14. The instant reply here is now thefourth substantive pleading Petitioner has had to prepare to

protect Petitioner's free speech and privacy rights. By Respondent's own calculus a fee claim for

over $64,000 would therefore be reasonable, yet Petitioner is seeking less than two thirds of such

a sum. Fifth Declarationatl5-7.

ii. It is permissible and appropriate to make awarded monetar.y sanctions jointly

and severally payable by both Respondent Oliver Gobat and his California

counsel David Owens.

In petitioning to quash the August Subpoena Petitioner had asked that Respondent's

California counsel David Owens ("California Counsel") be made jointly and severally liable for

the fee award primarily due to procedural abnormalities with the August Subpoena, including the

apparent invalidity of the foreign order it was predicated on. Although this Court acknowledged

the August Subpoena's lack of compliance with the rules for issuance, Fifth Declaration at fl3.a,

following Respondent's demonstration as to the apparent legitimacy of the underlying foreign

order it became less important to hold California Counsel jointly liable for the expenses incurred

in defending against it. In disregarding the Court's earlier Order quashing the August Subpoena,

however, by personally issuing this November Subpoena, California Counsel has presented two

additional justifications for why he should be held jointly and severally liable for the reasonable

expenses Petitioner has incurred defending against it.

16 Despite Respondent's unsupported claims of "double recovery," Second Opposition at 13,
Petitioner does not seek to be granted recovery for any reasonable expenses that this Court has
already awarded. See Exhibit A, Fifth Declaration.
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One reason is the policy problem of internationally-foreign litigants being able to take

advantage of CCP $ 2029.350(a) to engage a member of the California bar to attack the rights of

anonymous defendants without being exposed to the recourse the legislature intended when it

codified CCP $ 1987.2. In fact, the Second Opposition perfectly illustrates this problem:

Respondent has not paid the prior judgrnentlT and has openly declared himself unwilling to pay

the judgment unless Petitioner expends even more resources to chase him halfiray around the

world to the English courts, the same courts that have already been so hostile to Petitioner's

rights. Second Opposition at FN6.18

It is also proper to hold California Counsel personally liable for the fee award given the

extent to which this subsequent subpoena is itself improper. CCP $ 2029.350(a) entitles

members of the California bar to issuere subpoenas wielding the full power of the California

court system without any judicial oversight. In granting lawyers that privilege the legislature

entrusts them not to abuse it,20 as California Counsel has done here. Despite this Court having

definitively and unequivocally ruled that Respondent was not entitled to violate Petitioner's

rights of privacy and free speech, following a hearing that lasted the better part of an hour and

during which this Court expounded on multiple rationales2l why this violation would not be

permitted, a hearing at which Califomia Counsel was present, California Counsel chose to ignore

this Court's order and personally issue yet another subpoena for the same defamation claim

connected with the same content.

Despite Respondent's erroneous contention, Second Opposition at I l, Petitioner has not

argued that CCP $ 1987.2 mandates joint and several liability in cases such as these. However,

the statute does not preclude it, and CCP $ 2023.030(a) expressly allows for it when appropriate,

lJ fiftn Declaration at !18.
18 Respondent's claims'of not "attempting to dodge a California court's jurisdiction," Second

Qpposition at 12, ring hollow in the wake of his open disregard for this Court's previous order.
1l Petitioner has used the term "domesticate" to describe this process. Second Memo at 9.
20 Or to defer to the law of a foreign jurisdiction when it confiicts with the rights guaranteed by
the California and U.S. Constitutions. See Calif. Bus. and Prof. Code $ 6067 ("Every [attorney]
on his admission [to the California bar] shall take an oath to support the Constitution of the
pnited States and the Constitution of the State of California. . . ").
" S"e, e.g., Fifth Declaration at fl3.b ("But it goes on because there are First Amendment
concerns."). See also id. atl3.c.
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as is the case here. See Second Memo at 8-9. While the principles of zealous advocacy require

lawyers to have a fairly free hand in how they pursue their clients' interests, at the same time

lawyers are not neutral conduits through which their clients access the legal system. Lawyers

have their own agency with respect to how they utilize the courts on their clients'behalf, and law

and justice allow for them to be held accountable for the costs incurred when they have used the

courts in ways that are frivolous or harassing. See, e.g., CCP $ 128.7. Whether such a monetary

award here would best be characterized as joint and several liability for Petitioner's expenses as

awarded under CCP $ 1987.2 or instead as a sanction award is not important. Second Opposition

at 11. What is important is that California Counsel has deliberately flouted the authority of this

Court in propounding this duplicative subpoena, so facially invalid in the wake of this Court's

previous ruling affirming Petitioner's free speech rights as to be frivolous and a clear case of

harassment.

IIL Conclusion

For the aforementioned reasons this Court should grant the relief sought by Petitioner and

quash the November Subpoena, enjoin Respondent from making any further subpoenas to any

party to uncover the identity of the author of any content on the St. Lucia Free Press blog, and

award the full amount of expenses incurred to date by Petitioner to defend Petitioner's free

speech and privacy rights against Respondent's discovery onslaught, to be jointly and severally

owed by Respondent Oliver Gobat and his Califomia counsel David Owens, as well as any other

relief this Court deems just and proper.

Dated: January 22,2014
ev, Cikr, '/L- (, ' /jw\
CATHERINE R. GELLIS
(CA State BarNo. 251927)
P.O.Box2477
Sausalito, CA94966
Tel: (202) 642-2849
cathy@cgcounsel.com

Counsel for St. Lucia Free Press
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