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THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

 
DAVID ECKERT, 
 
   Plaintiff,  

 
v.                       Case 2:13-00727-JB-WPL 

  
THE CITY OF DEMING, 
DEMING POLICE OFFICERS  
BOBBY OROSCO, ROBERT CHAVEZ,  
and OFFICER HERNANDEZ;  
HILDAGO COUNTY; HILDAGO COUNTY  
SHERIFF OFFICERS DAVID ARREDONDO,  
ROBERT RODRIGUEZ, and PATRICK GREEN; 
DEPUTY DISTRICT ATTORNEY DANIEL DOUGHERTY, 
GILA REGIONAL MEDICAL CENTER,  
ROBERT WILCOX, M.D., and, OKAY H. ODOCHA, M.D. 
  

Defendants. 
 

PLAINTIFF’S RESPONSE TO MOTION AND MEMORANDUM IN SUPPORT  
FOR SUMMARY JUDGMENT/DISMISSAL OF ALL CLAIMS  

AGAINST DEFENDANT ROBERT WILCOX, M.D. 
 

Plaintiff David Eckert, through counsel, hereby responds to Defendant Wilcox, M.D.’s 

Motion for Summary Judgment (Doc. 40, filed 12/10/13). As an initial matter, Plaintiff will be 

dismissing his claims against Robert Wilcox that arise under Title 42, Section 1983 of the United 

States Code (counts VI, VII, VIII, IX, X and XI).  Plaintiff anticipates submitting an agreed upon 

order in the near future. Therefore, this Response only addresses those arguments that Defendant 

asserts as to the state-law tort - Counts: XII, XIII, XIV, XV, and XVI of his Complaint. 

Addressed in Doc. 40 at 11-14.  

As to claims asserted under state law, Defendant is not entitled to dismissal nor to 

summary judgment on Plaintiff’s state law claims because he is not a public employee under the 

New Mexico Tort Claims Act.  Defendant has provided no factual support for his contention that 
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he is a public employee other than Plaintiff’s allegation that he conducted medical exams at the 

request of law enforcement officers.  Wilcox has made no allegation that he was authorized by 

the City of Deming to perform diagnostic medical procedures on Plaintiff without his consent. 

Indeed, Wilcox has made no factual showing that he acted pursuant to a search warrant or that he 

had even read the search warrant.  Defendant’s motion should be denied as he has made no 

factual showing that he was a public employee and what factual showing he relies upon does not 

support his legal conclusion.   

I. INTRODUCTION 

 Defendant Wilcox, M.D. has asserted, as an affirmative defense, that the Tort Claims Act 

provides him immunity.  He also asserts that he applied the skill and care required of a well-

qualified practitioner in the area of medicine.  [Wilcox Answer, Doc. 25, Fifth and Tenth 

Affirmative Defenses].  Since this motion comes before the Court upon an affirmative defense, 

Wilcox bears the burden of producing evidence of his public employment.   

Wilcox is not entitled to summary judgment as to Plaintiff’s state-law negligence and 

intentional tortious conduct claims. The “state actor” question for the purpose of Section 1983 

liability is separate and distinct from the “public employee” analysis required under the New 

Mexico Tort Claims Act (hereinafter “NMTCA”). The plain language of the NMTCA grants 

immunity to public employees only and specifically excludes independent contractors. See 

NMSA 1978, § 41-4-3(F). Therefore, Defendant Wilcox, as an independent medical contractor, 

is not entitled to its protection for Plaintiff’s state-law professional negligence, lack of informed 

consent, battery, false imprisonment and unfair practices claims - as a matter of law.  Also, 

Wilcox makes no showing and offers no facts relevant to a determination of whether he acted as 
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a servant of the City of Deming or any other public entity within the meaning of the Tort Claims 

Act.   

II. STANDARD ON DETERMINING DEFENDANTS MOTION  

 Defendant entitles his motion as a request for summary judgment/dismissal.  Defendant 

asserts two distinct standards of review. See Motion (Doc. 40) at pp. 2-3. Defendant also 

explicitly accepts all pleaded facts of Plaintiff’s complaint as true. (Id. at p. 9). In addition, in 

support of his motion Defendant asserts solely facts that Plaintiff has offered.   

Plaintiff has no dispute with the standard offered on the motion to dismiss aspect of 

Defendant’s motion. The general rule for summary judgment is that a “court shall grant summary 

judgment if the movant shows that there is no genuine dispute as to any material fact and the 

movant is entitled to judgment as a matter of law.”  Fed. R. Civ. P. 56(a).  Summary judgment 

procedure in this district requires that both the party seeking and the party defending against 

summary judgment submit briefs setting out the material facts upon which the judgment is to be 

based. D.N.M.LR-Civ. 56.1(b).  “All material facts set forth in the Memorandum will be deemed 

undisputed unless specifically controverted.”  Id.  Under Rule 56 “[a] party asserting that a fact 

cannot be or is genuinely disputed must support the assertion by: citing to particular parts of 

materials in the record[,]” Fed. R. Civ. P. 56(c)(1)(A); or “showing that the materials cited do not 

establish the absence or presence of a genuine dispute, or that an adverse party cannot produce 

admissible evidence to support the fact.” Fed. R. Civ. P. 56(c)(1)(B). Summary judgment is 

appropriate only if the moving party should prevail as a matter of law.  “Thus, the mere fact that 

the moving party’s summary judgment record is uncontested or even unresponded to is not 

enough.”  Federal Civil Rules Handbook, Baicker-McKee, p. 1125 (Thomson-West 2014); 

citing, Edwards v. Aguilard, 482 U.S. 578, 595 (1987).  As the protection of immunity of the 
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Tort Claims Act is an affirmative defense and Plaintiff did not plead that Wilcox was a public 

employee, Wilcox bears the burden of producing evidence to show that he was an employee or 

servant of the City of Deming.  Id.  He has failed to produce any evidence that he was an 

employee or servant. 

III. RESPONSE TO STATEMENT OF UNDISPUTED MATERIAL FACTS  

 The facts alleged by Defendant are taken either from Plaintiff’s Motion for Partial 

Summary Judgment No. I, see, e.g., Motion (Doc. 40), p. 3 at ¶ 1, or Plaintiff’s Complaint. See, 

e.g., Motion (Doc. 40), p. 4 at ¶ 5. Therefore, for the purposes of resolving Defendant’s claimed 

relief raised in his Motion only, Plaintiff admits the facts asserted therein for the purposes of 

determining whether Defendant is a “public employee” under the NMTCA.  

Plaintiff, however, submits the affidavit of Dr. Adam Ash as Exhibit A  and the police report 

of City of Deming police officer R. Chavez as Exhibit B pursuant to D.N.M.LR-Civ. 56.1(b) as 

additional facts “which are material to the resolution of Defendant’s Motion.” Id. Dr. Ash’s 

affidavit colors the reasonableness of Defendant Wilcox’s actions on the date in question as he 

was the first physician to whom the Defendant Officers brought Plaintiff. Ash did not act on the 

officers’ requests to digitally examine Plaintiff. As recited in Dr. Ash’s affidavit: 

A) Prior to transporting Plaintiff to the Gila Regional Medical Center, Defendant Police 

Officers brought Plaintiff to Dr. Ash at the Mimbres Memorial Hospital with a warrant, 

the same warrant at issue herein. Exhibit A, ¶¶ 3-5. 

B) Dr. Ash refused to perform a digital rectal exam on Plaintiff or otherwise carry out the 

warrant because, even though he wanted to help the police, Dr. Ash believed it was 

unethical to subject Plaintiff to a medical evaluation because he was denying medical 

complaints. Exhibit A, ¶¶ 6-10. 
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C) Dr. Ash did not believe that it was appropriate for a physician to gather evidence for the 

police. Exhibit A, ¶ 10. 

D) Dr. Ash believe that it was unethical to perform a rectal exam or x-ray on Plaintiff 

because they are uncomfortable for the patient, and because either procedure could have 

led to an incidental finding, which could have resulted in additional medical tests. 

Exhibit A, ¶¶ 11-12. 

E) Because he was uncertain as to whether he could ethically execute the warrant, Dr. Ash 

discussed whether he was required to execute the warrant with Defendant District 

Attorney Dan Dougherty. Exhibit A, ¶¶ 13-18. 

F) Defendant District Attorney Dougherty agreed that Dr. Ash did not have to perform the 

medical procedures on Plaintiff and informed Dr. Ash that Plaintiff would be taken to the 

detention center. Exhibit A, ¶¶ 18-19. 

Dr. Ash’s perspective in this case is highly relevant and material to show that doctors, caring 

for patients in emergency rooms, are not agents of the states, at the call of officers in search of 

evidence of a criminal activity, but are rather providers of medical care, when indicated and 

when consented to by a patient, who are required under law and the ethics of their profession to 

make their own judgments about the use of medical procedures.  

R. Chavez’ police report is offered to show that he directed no medical procedures of 

Wilcox.  i.e., “The ER Doctor later stated that he was going to give Mr. Eckert some 

medication.” 
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IV. DISCUSSION 

 Damages for which a public employee may be held liable are limited under the New 

Mexico Tort Claims Act. See generally, NMSA 1978, § 41-4-19. This restriction is based on the 

legislative declaration accompanying the New Mexico Tort Claims Act, which states that  

[t]he legislature recognizes the inherently unfair and inequitable results which 
occur in the strict application of the doctrine of sovereign immunity. On the other 
hand, the legislature recognizes that while a private party may readily be held 
liable for his torts within the chosen ambit of his activity, the area within which 
the government has the power to act for the public good is almost without limit, 
and therefore government should not have the duty to do everything that might be 
done. Consequently, it is declared to be the public policy of New Mexico that 
governmental entities and public employees shall only be liable within the 
limitations of the Tort Claims Act [41-4-1 NMSA 1978] and in accordance with 
the principles established in that act. 
 

41-4-29(A). “Liability for acts or omissions under the Tort Claims Act shall be based upon the 

traditional tort concepts of duty and the reasonably prudent person’s standard of care in the 

performance of that duty.” NMSA 1978, § 41-4-2(B).  

“As used in the Tort Claims Act “’public employee’ means an officer, employee or 

servant of a governmental entity, excluding independent contractors.” NMSA 1978, § 41-4-3(D) 

(emphasis added); see generally, Armijo v. Department of Health and Environment, 1989-

NMCA-043, ¶¶ 14- 108 N.M. 616, 775 P.2d 1333. Defendant, as an independent contractor, does 

not fit within the definition of a law enforcement officer or a public employee as defined by the 

NMTCA.   Defendant also denied in his answer that he was an employee or agent of Gila 

Regional. [Wilcox Answer, par. 5].  

 ARGUMENT 

 Defendant is not entitled to summary judgment.  Defendant is an independent contractor 

and, therefore, is not protected by the NMTCA.  Defendant appears to argue in his motion that he 

qualifies as a “servant” of the City of Deming within the meaning of the Tort Claims Act.  
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However, there is no evidence that the City of Deming asked Wilcox to x-ray Plaintiff or asked 

him to digitally explore Plaintiff’s rectum.  The law enforcement officers have neither statutory 

nor implied powers to engage a servant for the City of Deming.  In addition, the manner of 

Wilcox’ search of the “anal cavity” was not directed by the officers who brought Plaintiff to him.  

Finally, the surgery consultation, as alleged in Plaintiff’s complaint and detailed in Chavez’ 

report, was not requested by the officers.  The diagnostic procedures performed on Plaintiff were 

at the discretion and instigation of the medical care providers.   

  Defendant’s Motion states “Given that the warrant authorized an anal cavity search, 

having the rectal exam performed by a licensed medical professional in a medical setting is 

preferred over having the search conducted by the officers themselves.”  [Wilcox Motion, Doc. 

40, p. 10].  First, “anal cavity” can, in no reasonable interpretation of that phrase, include a 

person’s rectum.  The rectal exam was not authorized by the plain meaning of “anus” and 

“cavity” as used in the warrant.  No reasonable district attorney, police officer or doctor would 

read the words “anal cavity” and believe that the warrant authorized a digital intrusion into the 

opening of the anus, past the anal canal and into the rectum.  Second, the very fact that Wilcox 

touts his licensed medical status defeats his claim that he was a servant of the City of Deming. 

The reason law enforcement took him to a doctor is because they did not want a simple squat and 

cough search and instead wanted an unauthorized medical intrusion into Plaintiff’s body.  

Wilcox had a duty to act as a licensed medical provider and refuse to conduct unconsented to 

medical procedures as Dr. Ash refused.  Third, the fact that a doctor explored his rectum, in a 

hospital, misses the point.  The rectal exam would not have been performed but for a willing 

doctor.  When Dr. Ash refused, the officers did not perform the search; they took Eckert to a 

willing doctor. 
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As a matter of statutory interpretation, the plain language of the NMTCA does not 

exempt Defendant Wilcox from liability. See NMSA 1978, § 41-4-3(F) (stating, in pertinent part, 

that “’public employee’ means an officer, employee or servant of a governmental entity, 

excluding independent contractors”) (emphasis added); see, e.g., Armijo v. Department of 

Health and Environment, 1989-NMCA-043, ¶¶ 14- 108 N.M. 616, 775 P.2d 1333 

(“Governmental entities are specifically defined in the Act, and the definition ordinarily does not 

include independent contractors.). See § 41–4–3(E)(1)–(5). It is clear from the statute that the 

legislature intentionally included certain independent contractors. See § 41–4–3(E)(6). The fact it 

did not include those contracting with the state to provide community mental health programs 

indicates an intent that employees of such programs are not to be considered public 

employees.”). So even if Wilcox can, in some way, claim that he was a servant of the City of 

Deming, his independent contractor status specifically excludes him from servant status.  The 

clear import of the statutory language is that some servants are excluded from public 

employment because they are independent contractors.   

Furthermore, in Armijo, the Court noted too that the State of New Mexico did not have 

the right to control the details of the Defendant’s “work” giving rise to his asserted liability. Id. 

at ¶ 21; see also, id. at ¶ 23 (“Moreover, our supreme court, in Cole v. City of Las Cruces, 99 

N.M. 302, 305, 657 P.2d 629, 632 (1983), held that a private corporation (the Association) was 

not an instrumentality of the municipality under the Act even though it contracted with the City 

so that ‘the City was to solely operate and maintain the Association’s … system,’ and had ‘the 

right to supervise, direct and control the employees of the Association.’”) (internal quotation 

marks omitted). Therefore, because Defendant Wilcox is a private physician who contracts with 

the Gila Regional Medical Center and controls the details of his practice, he is not entitled to 
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protection under the NMTCA. See, e.g., Godwin v. Memorial Medical Center, 2001-NMCA-

033, 29 130 N.M. 43425 P.3d 273 (“While acknowledging that the Tort Claims Act ‘ordinarily 

would be the applicable statute,’ Godwin contends that the Tort Claims Act does not apply 

precisely because Memorial is immune from liability under the Tort Claims Act due to Dr. 

Boyd’s status as a private employee of Health Services.”).  

Furthermore, Defendant Wilcox has offered no evidence that he acted as a servant of the 

City of Deming.  A servant, must in some way, be under the direction, control or supervision of 

the Master:  “the Restatement (Second) of Agency § 220(1) (1958), expresses that “[a] servant is 

a person employed to perform services in the affairs of another and who with respect to the 

physical conduct in the performance of the services is subject to the other's control or right to 

control’” Madsen v. Scott, 1999-NMSC-042, 128 N.M. 255, 257, 992 P.2d 268, 270(citation 

omitted).  While payment is not always required to create a master-servant relationship, a master 

“must consent or manifest his consent to receive the services” in order for the master to be liable 

for the servant’s acts.  Restatement (Second) of Agency § 221 (1958).  Dr. Wilcox’ belief that he 

was acting as a servant of The City of Deming, premised upon the request of two of its 

employees, is to no avail: “One does not become a servant by believing that he is one and 

intending to render service as one. If, without authority or other power, a person employs another 

to render service for a third, the person rendering the service is not a servant of the one on whose 

account it is performed unless the relation is consented to.” Restatement (Second) of Agency § 

221 (1958)(comment a).  Also, even without an agreement, the servant must perform his work 

under “the directions and control of the one receiving it as to the manner of performance. That 

the services are gratuitous and short lived, are, however, facts indicating that the relation of 

master and servant does not exist.” Restatement (Second) of Agency § 221 (1958)(comment c).  
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Finally, the Restatement makes clear that an employee of the master has no power create a 

master-servant relationship between his employer and a third party. 

“Unless a servant has power to employ an assistant of his own or to delegate his duty to another 
servant, the one to whom the servant entrusts his work is not the servant of the master, and the 
master is not liable for the acts of such a person although if performed by a servant they would be 
in the scope of employment.” 

Restatement (Second) of Agency § 221 (1958)(comment d).   
 

Clearly, law enforcement officers have no power to retain, hire or empower servants for 

their municipalities.  The police report of Defendant R. Chavez recites the various medical 

procedures performed on Plaintiff and, at no time, did he request a specific procedure be 

performed.  [Exhibit B; Report of R. Chavez]: 

“While at Gila Regional, the ER Doctor did perform a rectal exam and stated that he did 
feel ‘something soft’ that might be an unknown object or possible stool.  The ER Doctor 
later stated that he was going to give Mr. Eckert some medication to have him clear his 
system and to check if any object(s) would come out.  After several hours Mr. Eckert did 
use the restroom which I did check his stool for any possible narcotics which at first none 
were detected.  A second dose of medication was given to Mr. Eckert which he again 
used the restroom which I did not locate any narcotics in his stool.  A short time later Mr. 
Eckert was taken for an x-ray which the x-ray did not show any narcotics. . . . Due to 
nothing being located on the x-ray the ER Doctor ordered for a procedure that was known 
as a colonoscopy.”   
 

Nothing in the police officer’s report indicates that he asked for a digital exam, an x-ray, 

delivery of some type of laxative or a colonoscopy.  In fact, the procedures went far beyond any 

search of an “anal cavity.”   

Furthermore, Defendant Wilcox cannot be a law enforcement officer under the NMTCA 

as he suggests in his motion. Under the NMTCA a “’law enforcement officer’ means a full-time 

salaried public employee of a governmental entity, or a certified part-time salaried police officer 

employed by a governmental entity, whose principal duties under law are to hold in custody any 
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person accused of a criminal offense, to maintain public order or to make arrests for crimes[.]” 

NMSA 1978, § 41-4-3(D). In order to determine whether an actor falls within this definition a 

court must look to “what the person actually does, his duties and responsibilities.” Abalos v. 

Bernalillo County Dist. Atty’s Office, 1987-NMCA-026, ¶ 33, 105 N.M. 554, 734 P.2d 794 

(citation omitted); See, e.g., Fernandez v. Mora-San Miguel Elec. Co-op., Inc., 462 F.3d 1244, 

1250 (10th Cir. 2006) (“The New Mexico courts take the definition as their starting point, 

examining whether the particular defendant’s primary duties fit into any of the statutory 

criteria.”) (citing Anchondo v. Corr. Dep’t, 100 N.M. 108, 666 P.2d 1255, 1257 (1983)). 

It is the employee’s primary duties which are the crux of the inquiry. “The 
statutory requirement that the defendants be law enforcement officers does not 
focus on the defendants’ specific acts at the time of their alleged negligence. 
Instead it simply requires that the defendants’ principal duties, those duties to 
which they devote a majority of their time, be of a law enforcement nature.” 
Weinstein v. City of Santa Fe, 121 N.M. 646, 916 P.2d 1313, 1317 (N.M.1996). 
 

Id. at 1251. As in Abalos, “there is not the slightest indication that [Defendant Wilcox has], as 

his principal duty under the law, the responsibility to hold in custody any person accused of a 

criminal offense.” Abalos, 1987-NMCA at ¶ 34 (emphasis added). “Further, even if a public 

employee is authorized to exercise some of the traditional functions of law enforcement officers, 

he or she does not necessarily come under the waiver provision.” Fernandez, 462 F.3d at 1251 

(citing, e.g., Dunn v. New Mexico, 116 N.M. 1, 859 P.2d 469, 472 (1993); Vigil v. Martinez, 113 

N.M. 714, 832 P.2d 405, 411–12 (Ct.App.1992)). As Defendant notes, Wilcox was acting as an 

Emergency Room admitting physician on the date in question, Motion, p. 4, and Defendant has 

provided no evidence that Wilcox otherwise fits within the definition of a law enforcement 

officer for some other reason. Therefore, Defendant is not entitled to the protections of the 

NMTCA either as a general public employee or as a law enforcement officer.   
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Defendant battered Plaintiff under New Mexico common law. Assuming, arguendo, that 

Defendant was a law enforcement officer under New Mexico law then his excessive force in 

searching Plaintiff constitutes a battery.  See Mead v. O’Connor, 66 N.M. 170, 172-3, 344 P.2d 

478, 479-80 (1959) (finding that an officer’s use of force in tossing a plaintiff out of a bar for 

being drunk was excessive under all of the circumstances and affirming a verdict finding battery 

upon the plaintiff); see also, NMSA 1978, § 30-3-4 (defining criminal “battery” as the unlawful, 

intentional touching or application of force to the person of another.”). Under the common law of 

the United States  

[a]n actor is subject to liability to another for battery if 
(a) he acts intending to cause a harmful or offensive contact with the person of the 
other or a third person, or an imminent apprehension of such a contact, and 
(b) a harmful contact with the person of the other directly or indirectly results. 

 
State v. Ortega, 113 N.M. 437, 440-1, 827 P.2d 152, 155-6 (Ct. App. 1992) (quoting Restatement 

(Second) of Torts § 18 (1965)); see also Restatement (Second) of Torts § 13 (1965); Restatement 

(Third) of Torts: Phys. & Emot. Harm § 5 (2010).  In this case Defendant acted intending to 

cause invasive and harmful or offensive contact with Plaintiff’s anus and an imminent 

apprehension of such a contact by ordering the x-ray. Furthermore, it is uncontested that a 

harmful contact with Plaintiff’s anus directly resulted from Defendant’s conduct. Because there 

is a genuine dispute as to whether or not Defendant’s conduct was lawful, see generally, Exhibit 

A, and because Plaintiff has otherwise asserted a prima facie claim of battery, Defendant is not 

entitled to summary judgment on Plaintiff’s battery claim.  

Defendant is also not entitled to summary judgment on Plaintiff’s false imprisonment 

claim. According to the Second Restatement of Torts, which New Mexico Courts find highly 

persuasive:  
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[a]n actor is subject to liability to another for false imprisonment if[:] (a) he acts 
intending to confine the other or a third person within boundaries fixed by the 
actor, and (b) his act directly or indirectly results in such a confinement of the 
other, and (c) the other is conscious of the confinement or is harmed by it. 

 
Restatement (Second) of Torts § 35 (1965) (adopted by the Restatement (Third) of Torts: Phys. 

& Emot. Harm § 5 (2010)); see also Santillo v. N.M. Dept. of Public Safety, 2007-NMCA-159, ¶ 

12, 143 N.M. 84, 173 P.3d 6 (“The tort of false imprisonment occurs when a person intentionally 

confines or restrains another person without consent and with knowledge that he has no lawful 

authority to do so.”) (citing Diaz v. Lockheed Elecs., 95 N.M. 28, 31–32, 618 P.2d 372, 375–76 

(Ct.App.1980) (Sutin, J., specially concurring).  Here, Defendant’s actions confined Plaintiff 

within medical boundaries that only Defendant could control as the acting physician in a room of 

officers. These acts, therefore, directly resulted in Plaintiff’s confinement for a digital exam and 

unnecessary x-ray. So too, Defendant Wilcox’s referral in this case indirectly resulted in 

Plaintiff’s further confinement by Defendant Odocha, under whose care he received enemas and, 

ultimately, a colonoscopy. There is no question that Plaintiff was awake and aware of 

Defendant’s conduct and his confinement thereby. Therefore, as Plaintiff has alleged a prima 

facie case of common-law battery, the only question here is whether Defendant was acting under 

lawful authority when he confined Plaintiff. Plaintiff contends that he was not, and that Dr. Ash’s 

affidavit creates a genuine issue of material fact sufficient to bar judgment as a matter of law in 

Defendant’s favor.  

V. CONCLUSION 

WHEREFORE, for all of the above reasons, Plaintiff respectfully moves this Court to 

deny Defendant Wilcox’s Motion for Summary Judgment (Doc. 40) in its entirety and to 

affirmatively declare that Defendant is not protected by the immunity of the New Mexico Tort 

Claims Act.  
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Respectfully Submitted:  

        
 KENNEDY LAW FIRM  

 
 /s/ Joseph P. Kennedy                    
 Joseph P. Kennedy 
 Shannon L. Kennedy 
 Theresa V. Hacsi 
 Attorneys for Plaintiff 
 1000 2nd Street NW 
 Albuquerque, NM  87102 
           Phone: 505-244-1400   Fax:  505-244-1406 

 
 I hereby certify that the foregoing was delivered to all interested parties through the 
CM/ECF system on the day of its filing. 
 
/s/ Joseph P. Kennedy                    
Joseph P. Kennedy 
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