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INTEREST OF AMICI CURIAE1

Amici are scholars, publishers, and translators who work on topics related to 

the Middle East, Islam, and Islamic militant groups.  In the ordinary course of their 

academic and professional lives, amici engage in the same acts that the 

Government contends constituted material support for terrorism when undertaken 

by Tarek Mehanna:  Amici conduct fieldwork in countries where foreign terrorist 

organizations (“FTOs”) operate and might interact with FTO members (even if 

only inadvertently); amici visit FTOs’ websites, or websites that express views 

sympathetic to FTOs, to access content, read documents, and watch videos 

pertaining to jihad and militant Islam; they translate jihadi materials into English; 

they disseminate these materials in articles, books, and Internet postings; and they 

discuss jihad and militant Islam in university classrooms, academic journals, and 

online.  Amici have a substantial interest in ensuring that the material support 

statutes, 18 U.S.C. §§ 2339A and 2339B, not be interpreted or applied, as here, in a 

manner that exposes their work to potential criminal liability.

                                                
1 All parties have consented to the filing of this brief.  See Fed. R. App. P. 29(a).  
No party’s counsel authored this brief in whole or in part; no party or party’s 
counsel contributed money that was intended to fund preparing or submitting this 
brief; and no person other than amici or their counsel contributed money that was 
intended to fund preparing or submitting this brief.  See Fed. R. App. P. 29(c)(5).
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2

INTRODUCTION AND PRELIMINARY STATEMENT

Amici file this brief in support of Mr. Mehanna’s request for vacatur of his 

convictions for conspiracy to provide material support to al-Qa’ida, in violation of 

§ 2339B (Count 1); and conspiracy to provide and attempted provision of material 

support to terrorists, in violation of § 2339A (Counts 2 and 3).  Amici wish to make 

two points of particular importance to them as scholars, publishers, and translators.

First, Mr. Mehanna’s convictions will chill academic freedom and stifle 

public discourse.  The Government’s material support case against Mr. Mehanna 

depends on his “online activities of translating, editing, and distributing certain 

pro-jihadi materials”—that is, conduct that scholars undertake every day.  Gov’ t’s 

Oppn. to Def’.’s Motion to Dismiss, at 5-6, United States v. Mehanna, No. 1:09-cr-

10017-GAO-1,  (D. Mass. July 29, 2011), Dkt. No. 200.2  Academic and reference 

works that include compilations and translations of “pro-jihadi materials,” 

including speeches and writings by the leaders of al-Qa’ida, Hizbullah, and Hamas, 

abound.  So too do websites maintained by scholars, think tanks, consulting 

groups, and independent terrorism monitors (including the U.S. Military Academy 

at West Point) that collect, translate, and disseminate militant communications to a 

worldwide audience.  The utility of such resources is self-evident:  By illuminating 

                                                
2 Subsequent citations to the district court record will contain only the name of the 
document and the docket number. 
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3

the activities, ideologies, strategies, and organizational structures of terrorist 

groups, they make it easier to understand, and so to combat, global terror.  

In the Government’s view, the activities in which amici regularly engage 

were criminal when undertaken by Mr. Mehanna because Mr. Mehanna intended 

his translations and Internet postings to benefit terrorist groups.  But the way the 

Government proved Mr. Mehanna’s intent—by piling in front of the jury evidence 

that Mr. Mehanna held disfavored political and religious beliefs—exerts a serious 

chilling effect on academic freedom.  If the Government’s view prevails, scholars 

who wish to translate and publish “pro-jihadi materials” will have to take care not 

to express beliefs that the Government could conceivably characterize as anti-

American or “pro-jihadi,” lest those beliefs supply the basis for an inference of 

unlawful intent in a material support prosecution.  Conversely, scholars who have 

expressed or may wish to express controversial or disfavored views will have to 

refrain from translating or disseminating texts or undertaking fieldwork that the 

Government could portray as beneficial to or supportive of militant groups.  In 

either case, the ability of scholars to carry out valuable academic work would 

depend on conformity with a preferred Government ideology.  That would trench 

on “a special concern of the First Amendment, which does not tolerate laws that 

cast a pall of orthodoxy over the classroom.”  Keyishian v. Bd. of Regents of Univ. 

of State of N.Y., 385 U.S. 589, 603 (1967).  
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Separately, the expansive view of “coordination” with an FTO advanced by 

the Government and adopted by the district court—a view that does not require any 

degree of direct contact or activity in concert with an FTO—will discourage 

valuable research.  Social scientists and anthropologists studying the Middle East, 

Islam, or Islamic militant groups must travel to countries where FTOs operate in 

order to conduct fieldwork.  Such scholars may come into contact with members of 

FTOs—indeed, that may be the point of their fieldwork.  Or researchers may be 

required to communicate with intermediaries of FTOs or media organizations 

sympathetic to FTOs in order to access primary sources.  Either activity is, of 

course, completely lawful.  See, e.g., Holder v. Humanitarian Law Project, 130 S. 

Ct. 2705, 2730 (2010) (material support statute does not “penalize mere association 

with a foreign terrorist organization”).  But if, as the Government contends, any 

interaction with an FTO or its affiliated entities that occurs during the course of 

research suffices to show coordination, scholars cannot publish the fruits of their 

research without fear of prosecution.  

Second, amici are concerned about the way the Government portrayed the 

text Mr. Mehanna translated, 39 Ways to Serve and Participate in Jihad, and the 

website to which he provided it, at-Tibyan.  While the text and website contain 

certain material that many Americans would find offensive, amici do not believe 

that Mr. Mehanna’s translation and dissemination activities can fairly be said to 
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constitute material support.  Contrary to the Government’s characterization, 39 

Ways is not a manual for terrorist activity but theoretical treatment of a basic 

question in Sunni jurisprudence—how a Muslim may discharge his individual duty 

to contribute to wars of self-defense.  If translating 39 Ways satisfies the statutory 

definition of “material support or resources,” then so too will translating or 

publishing innumerable mainstream theological texts—notwithstanding the 

statutory exclusion for “religious materials.”  § 2339A(b)(1).  Likewise lacking in 

precision is the Government’s depiction of at-Tibyan as a “radical jihadi website.”  

Gov’t’s Proffer and Mem. in Support of Detention, Dkt. 41, at 10.  In fact, at-

Tibyan was primarily dedicated to the thought of Abu Muhammad al-Maqdisi, who 

is a theologian and a jurist—not the leader of an FTO—and has dissented from 

crucial aspects of al-Qa’ida’s terroristic tactics.  While Maqdisi’s ideology 

endorses rebellion against what he sees as illegitimate Muslim regimes, at-

Tibyan’s library of publications contained many texts on such mundane religious 

topics as Islamic missionary activities and Qur’anic commentary.  A person might 

go to at-Tibyan to discuss and consume unpopular views, but a reasonable person 

could not conclude that at-Tibyan was an outlet of an FTO and thus a vehicle 

through which to provide material support.

In light of these concerns, this Court should vacate Mr. Mehanna’s 

convictions on Counts 1-3.
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6

ARGUMENT

I. MR. MEHANNA’S CONVICTIONS WILL CHILL ACADEMIC 
FREEDOM AND STIFLE PUBLIC DISCOURSE

Numerous academic works and websites collect, translate, and publish 

speeches and documents produced by FTOs and their leaders.  If such routine 

conduct becomes criminal when undertaken by someone with disfavored 

ideological views, the chilling effect on academic work and public discourse will 

be substantial.  And if the minimal degree of coordination that the Government 

alleged in this case suffices to satisfy §§ 2339A and 2339B, a broad swath of 

protected academic conduct will be exposed to potential criminal liability.

A. Countless Academic Works and Websites Collect, Translate, and 
Publish Pro-Jihadi Materials, Just as Mr. Mehanna Did.

The scholarly works that involve materials produced by terrorist groups or 

data gathered from terrorist groups are far too numerous to list.  Amici have 

written, edited, translated, published, and regularly consult such works.  For 

example, the following books are published, readily accessible, and include 

translations directly from works published by FTOs:

 David Aaron, In Their Own Words: Voices of Jihad (RAND Corporation 
2008) (extensive extracts from writing by terrorist figures including ‘Abd al-
Salam Faraj, ‘Abdullah ‘Azzam, Ayman al-Zawahiri, and Usama bin Ladin, 
as well as interviews with Al-Qa‘ida leaders). 

 Joseph Alagha, Hizbullah’s Documents: From the 1985 Open Letter to the 
2009 Manifesto (Pallas Publications 2011) (multiple original translations of 
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propaganda material and clandestine internal documents of Lebanese FTO 
Hizbullah, based on “privileged access to the party”).

 Dominique Avon & Anaїs-Trissa Khatchadourian, Hezbollah: A History of 
the “Party of God” (Harvard University Press 2012) (60-plus pages of 
translations of “documents of the Hezbollah” including “training manuals 
for Hezbollah militants,” published by Hizbullah-affiliated press).

 Al-Qa‘ida’s Doctrine for Insurgency: Abd al-Aziz al-Muqrin’s “A Practical 
Course for Guerrilla War” (Norman Cigar trans., Potomac Books 2009) 
(full-text translation of technical, crime-facilitating training manual by  
former head of Al-Qa‘ida in the Arabian Peninsula that includes material on 
“operational level of war”).

 David Cook, Understanding Jihad (University of California Press 2005) 
(translations of communiqués by Algerian Armed Islamic Group, World 
Front for Jihad against Zionists and Crusaders (Usama bin Ladin’s 
organization before it came to be known as Al-Qa‘ida), and multiple figures 
affiliated and associated with Al-Qa‘ida, many with citations to official Al-
Qa‘ida internet outlets) (written by an amicus).

 Princeton Readings in Islamist Thought: Texts and Contexts from al-Banna 
to Bin Laden (Roxanne L. Euben & Muhammad Qasim Zaman eds., 
Princeton University Press, 2009) (translations of works by ‘Umar ‘Abd al-
Rahman (“blind sheikh” in prison for 1993 World Trade Center bombing), 
Hamas, Hizbullah, the Taliban, Usama bin Ladin, and Muhammad ‘Ata 
(leader of 9/11 hijackers)) (co-edited by an amicus).

 Arab-Israeli Conflict: A Documentary History of the Struggle for Peace in 
Palestine (Lenny Flank ed., Red and Black Publishers 2010) (containing 
translations of texts by Palestine Liberation Organization and Hamas).

 Khaled Hroub, Hamas: Political Thought and Practice (Institute for 
Palestine Studies 2000) (translations of five Hamas documents).

 The Al Qaeda Reader: The Essential Texts of Osama Bin Laden’s Terrorist 
Organization (Raymond Ibrahim ed., trans., Broadway Books 2007) 
(translations include texts justifying the targeting of civilians and suicide 
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bombing, including “documents … that were originally posted on the 
internet by many Islamist websites (which were subsequently shut down)”).

 Johannes J.G. Jansen, The Neglected Duty: The Creed of Sadat’s Assassins 
and Islamic Resurgence in the Middle East (Macmillan Press 1986) 
(containing full-text translation of “The Neglected Duty” (al-Farida al-
gha’iba), landmark text justifying rebellion against and assassination of 
impious Muslim rulers).

 George Kassimeris, Europe’s Last Red Terrorists: The Revolutionary 
Organization 17 November (New York University Press 2001) (translation 
of multiple communiqués issued by titular FTO after terror attacks in 
Greece).

 Al Qaeda in its Own Words (Gilles Kepel & Jean-Pierre Milelli eds., Pascale 
Ghazaleh trans., Harvard University Press 2010) (translations of excerpts 
from the works of Abdallah Azzam, Ayman al-Zawahiri, Usama Bin Laden, 
and Abu Musab al-Zarqawi, drawn from speeches, internet postings, and 
published writings, including an excerpt on “tactical recommendations”).

 John Brady Kiesling, Greek Urban Warriors (Lycabettus Press) 
(forthcoming 2013) (will contain extensive translations from the Greek 
Revolutionary Organization 17 November) (written by an amicus).

 The Canons of Jihad: Terrorists’ Strategy for Defeating America (Jim Lacey 
ed., Naval Institute Press 2008) (translations of many Al-Qa‘ida texts 
intended for intra-organizational consumption).

 Voices of Terror: Manifestos, Writings and Manuals of Al Qaeda, Hamas, 
and Other Terrorists from Around the World and Throughout the Ages
(Walter Laqueur ed., Sourcebooks, Inc. 2005) (eponymous texts by Islamist 
terror groups; in addition, situates terror, rebellion and non-state violence in 
historical context and includes works by Aristotle, Cicero, John of Salisbury 
and Clausewitz).

 Messages to the World: The Statements of Osama Bin Laden (Bruce 
Lawrence & James Howarth eds.,Verso Publications 2005) (various 
statements issued under bin Ladin’s name since 1994) (edited by an amicus; 
published by two amici).
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 Laura Mansfield, His Own Words: A Translation of the Writings of Dr. 
Ayman Al Zawahiri (TLG Publications 2006) (first-ever English language 
translation of Al-Qa‘ida leader Zawahiri’s famous “Knights under the 
Prophet’s Banner”).

 Shaul Mishal & Avraham Sela, The Palestinian Hamas: Vision, Violence, 
and Coexistence (Columbia University Press 2006) (information on Hamas’s 
internal structure and translation of its Charter).

 Voice of Hezbollah: The Statements of Sayyed Hassan Nasrallah (Nicholas 
Noe, ed., Ellen Khouri trans., Verso Publications 2007) (“bring[s] to an 
English-speaking readership for the first time [FTO leader] Nasrallah’s 
speeches and interviews”) (published by two amici).

 Rudolph Peters, Jihad in Classical and Modern Islam: A Reader (Markus 
Wiener Publishers 1996) (including material from FTO The Islamic Group) 
(written and edited by an amicus).

 Azzam Tamimi, Hamas: A History from Within (Olive Branch Press 2007) 
(providing “an unrivaled account of Hamas’s history, structure, and 
objectives, largely in its own words [based on] Tamimi’s longtime 
relationships and extensive interviews with Hamas’s leading members”).

Likewise, websites associated with FTOs and websites that reproduce and 

disseminate FTOs’ communications are legion.  Amici routinely visit these 

websites to access material produced by FTOs.  The following websites publicize 

information directly from terrorist groups, often with translations:

 Flashpoint Partners, http://www.flashpoint-intel.com (all websites last 
visited Dec. 26, 2012) (consulting group offering “customized online 
monitoring packages on an array of jihadist groups, such as Al-Shabaab, Al-
Qaida in the Islamic Maghreb, Islamic Jihad Union, and Al-Qaida in the 
Arabian Peninsula, including accompanying multimedia and full 
translations, as well as full access to our comprehensive database”).  
Flashpoint has published translations of speeches of FTO leaders.  See, e.g., 

Case: 12-1461     Document: 00116472780     Page: 21      Date Filed: 12/26/2012      Entry ID: 5699766



10

Ayman al-Zawahiri Urges Muslim Community to Support Jihad against 
Crusader Invasion in Somalia, http://www.flashpoint-
intel.com/alqaida_leaders.php.

 Jihadica, http://www.jihadica.com (“clearinghouse for materials related to 
militant, transnational Sunni Islamism, commonly known as Jihadism”).  
Jihadica “provides this material for free and keeps a daily record of its 
dissemination that can be easily searched and studied.  These records are 
accompanied by the expert commentary of people who have the requisite 
language training to understand the primary source material and advanced 
degrees in relevant fields.”  About Jihadica, http://www.jihadica.com/about/. 
(one prominent contributor to this website is an amicus.)

 The Middle East Media Research Institute (“MEMRI”), 
http://www.memri.org (independent, nonpartisan 501(c)(3) organization 
whose Jihad and Terrorism Threat Monitor (“JTTM”) publishes 
“translations and analysis [from] open-source and password-protected 
intelligence gathered from sources monitored around the clock”).  About 
MEMRI’s Jihad and Terrorism Threat Monitor (JTTM), 
http://www.memrijttm.org/content/en/about_memri.htm.  JTTM covers 
“[f]irst-tier Al-Qaeda websites, as well as dozens of the most important 
Islamist sites and blogs, . . . jihadi videos posted online from all over the 
world,” and “[a]udio releases from terror and Islamist organizations.”  Id.   
JTTM’s posted content discusses “[n]ew ideological trends and major 
ideological debates within the jihadist camp, . . . [t]he ongoing debate over 
the religious boundaries of permissible jihad against infidels, including the 
killing of civilians and the use of WMDs, . . . [o]pposition, dissent, and 
conflict within the jihad camp,” and “collaboration between combatant and 
non-combatant jihadis, such as those engaging in media jihad.”  Id.

 Jihadology, http://www.jihadology.net (“clearinghouse for jihadi primary 
source material and translation service” that links to material obtained 
directly from jihadist groups or individuals).  Jihadology’s “Primary 
Literature” tab includes the following sub-sections that contain translations 
of and links to documents by terrorist groups: al-Qā’idah Central; al-Qā’idah 
in Iraq / Islamic State of Iraq; al-Qā’idah in the Arabian Peninsula; al-
Qā’idah in the Islamic Maghreb; Ḥarakat al-Shabāb al-Mujāhidīn (al-
Shabāb); The Islamic Emirate of Afghanistan (Ṭālibān); Minbar at-Tawḥīd 
wa’l-Jihād; The Caucasus Emirate; Other Jihādī Groups; Palestinian Jihādī 
Groups; Global Jihadist Ideologues; Miscellaneous Post-9/11; and 
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Miscellaneous Pre-9/11.  Jihadology, Primary Literature, 
http://www.jihadology.net/maktabah-al-jihadiyyah.  

 The Combating Terrorism Center at West Point (“CTC”), 
http://www.ctc.usma.edu (“independent, privately funded, research and 
educational institution” that publishes reports and translations on multiple 
topics related to terrorism, including “Terrorist Ideology”).  In 2005, CTC 
launched the Harmony Program “in order to release and analyze documents 
from the Department of Defense’s Harmony database,” with the goal “to 
contextualize the inner-functioning of al-Qa’ida, its associated movement, 
and other security threats through primary source documents. Harmony 
products released by the CTC are always accompanied by an analytical 
report and the primary source material from which its conclusions are 
based.”  Combating Terrorism Center at West Point, Harmony Program, 
http://www.ctc.usma.edu/programs-resources/harmony-program.  Notably, 
the CTC published a translation of an al-Qa‘ida “document [that] sets forth 
the goals and structure of the Military Committee, Political Committee, 
Information Committee, and the Administrative and Financial Committee.  
Qualifications are listed for different positions of the committee.  The intent 
is to develop Al-Qa’ida as an effective force under the direction of leaders 
who are professionally capable, trained in Islamic laws, faithful to jihad, and 
loyal to Al-Qa’ida.” Al-Qa’ida Goals and Structure (English Translation), 
http://www.ctc.usma.edu/posts/al-qaida-goals-and-structure-english-
translation.  

 Project for the Research of Islamist Movements (“PRISM”),
http://www.e-prism.org (covers “developments of radical Islamic and 
Islamist movements in the social, cultural, ideological, and political fields” 
and “virtual global Jihad in the Internet”).  PRISM focuses on translating 
primary sources from Arabic and posts full English translations of writings 
and speeches by terrorist groups.  See, e.g., The Announcement of the 
Establishment of the Islamic State of Iraq (Oct. 15, 2006) (translation of 
video address by spokesman for the Mujahideen Shura Council in Iraq),
http://www.e-prism.org/images/Iraq_Islamic_independence_-_English.pdf. 

All of these websites make primary source material from terrorist sources 

available to a wider English-speaking audience.  (As do the websites of major 

newspapers such as the New York Times.  See Defendant-Appellant’s Br., at 39 
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n.13.)  If Mr. Mehanna’s act of posting a translation of a text said to be derived 

from jihadist ideology can constitute material support for terrorism on the grounds 

that Mr. Mehanna knew that jihadi groups wanted their messages disseminated, 

see, e.g., Gov’ t’s Oppn. to Def.’s Motion to Dismiss, Dkt. 200, at 22, then so can 

the activities of each of these websites.  All persons contributing to the above 

websites know that Al-Qa‘ida and other FTOs want to spread their message.

B. The Government’s Theory of Prosecution Allows the Imposition 
of Criminal Liability for Ordinary Academic and Journalistic 
Work, When Performed by Those with Disfavored Beliefs

In the Government’s view, what distinguishes Mr. Mehanna’s conduct from 

the wealth of unquestionably permissible—and salutary—academic and 

journalistic work above is that Mr. Mehanna intended his conduct to benefit al-

Qa’ida’s unlawful objectives.  See, e.g., Tr. of Motion Hr’g, Dkt. 218, at 

15(“[W]hen the defendant engaged in this conduct, he had a purpose, . . . and he 

wanted to see that come to fruition.  And that was ultimately to provide support to 

these terrorist organizations.  That’s the criminal conduct that’s at issue here.”).  

To prove that intent, the Government did not introduce evidence that Mr. Mehanna 

communicated with, took direction from, or operated under the command of al-

Qa’ida members.  Cf. Humanitarian Law Project, 130 S. Ct. at 2728.  No such 

evidence existed.  Rather, the Government attempted to establish Mr. Mehanna’s 

intent by introducing extensive evidence of his disfavored ideological, political, 
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and religious beliefs. See, e.g., Appellant’s Br. 15-17, 54-59.  Under the 

Government’s theory, translating an al-Qa’ida text is lawful, as is espousing beliefs 

that could be construed as supporting al-Qa’ida.  But the confluence of those two 

legal acts gives rise to criminal liability.

That prospect—that the permissibility of ordinary academic research could 

turn on a scholar’s ideological views, as assessed by the Government—is chilling.  

See, e.g., Sweezy v. New Hampshire, 354 U.S. 234, 250 (1957) (plurality op.) 

(“Scholarship cannot flourish in an atmosphere of suspicion and distrust.”); id. at 

262 (Frankfurter, J., concurring) (“free society” requires “the exclusion of 

governmental intervention in the intellectual life of a university . . . whether such 

intervention occurs avowedly or through action that inevitably tends to check the 

ardor and fearlessness of scholars”); Ward v. Hickey, 996 F.2d 448, 453 (1st Cir. 

1993) (“If teachers must fear retaliation for every utterance, they will fear 

teaching.”). The Government’s position would compel those scholars who wish to 

translate and publish terrorist materials to refrain from also expressing views that 

the Government might characterize as sympathetic to a terrorist group.  And 

conversely, it would limit the domains of academic inquiry open to scholars who 

have already voiced beliefs that the Government could so characterize.  In either 

case, academic independence would be compromised and the Government would 

be enmeshed in the unseemly task of monitoring scholars’ speech.  Either result 
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would undermine “academic freedom, which is of transcendental value to all of 

us.”  Asociacion de Educacion Privada de P.R., Inc. v. Garcia-Padilla, 490 F.3d 1, 

8 (1st Cir. 2007) (quoting Keyishian, 385 U.S. at 603).  

For example, if a scholar translates or edits a text produced by an FTO, her 

exposure to criminal liability may turn on previous protected speech.  If the scholar 

has elsewhere expressed political or religious opinions that are critical of the 

United States or favorable to the politics of organizations that engage in terrorism 

or are on the FTO list, these opinions can be used as evidence that her intent in 

producing an academic or trade translation was to provide material support for a 

terrorist organization.  The same would be true of an independent researcher or 

terrorism monitor who created a website devoted to the study of jihad, political 

violence, and terrorism that posts translations of original source material or 

provides a discussion forum.  The likelihood that the Government will prosecute 

the website administrator turns on his past speech; if he has been critical of the 

Government and sympathetic to FTOs in the past, he is at greater risk.  And the 

threat to protected speech is particularly severe “[i]n a case such as this,” where “a 

jury is unlikely to be neutral with respect to the content of the speech, posing a real 

danger of becoming an instrument for the suppression of vehement, caustic, and 

sometimes unpleasant expression.”  Snyder v. Phelps, 131 S. Ct. 1207, 1219 (2011) 

(internal quotation marks, citation, and alterations omitted).
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The Government’s theory also threatens to make access to academic 

opportunities unequal.  For example, suppose there are two presses.  One, a 

majority university press, publishes a wide range of books on many topics, 

including, say, the collected speeches and writings of Usama Bin Ladin.  Another 

publishes only books related to a narrow subject matter, say, the Islamic revival 

and global jihad and is run by persons with a Muslim and/or Middle Eastern 

background who have expressed opinions favorable to Islamic militancy.  Even if 

both presses acquire their material from the same source, the second faces a greater 

risk of prosecution on the grounds of its presumed intent in producing translations 

related to jihad and the Islamic revival.

C. The Government’s Expansive View of “Coordination” 
Discourages Valuable Research.

In Humanitarian Law Project, the Supreme Court held that §§ 2339A and 

2339B “reach[] only material support coordinated with or under the direction of a 

designated [FTO].  Independency advocacy that might be viewed as promoting the 

group’s legitimacy is not covered.”  130 S. Ct. at 2726.  But the Court reserved the 

question of “exactly how much direction or coordination is necessary.”  Id. at 

2722.   In this case, the Government took the position that Mr. Mehanna engaged 

in unlawful coordination even though he never communicated with or met any 

member of any FTO.  By refusing to define “coordination” for the jury, the district 

court embraced the Government’s error.  See Trial Tr., Dkt. 419, at 24.  The 
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Government’s expansive conception of coordination sweeps within its scope a 

broad swath of essential academic research.  The scenarios that could expose amici 

to liability require little imagination.

For example, suppose a scholar translates a text downloaded from an FTO’s 

website—and might have had to secure an ID and password (perhaps by lying 

about his own identity and motivation) in order to obtain the text.  Similarly, 

suppose a publisher, before issuing the translation, contacts an individual possibly 

connected to an FTO for rights to the material.  Either degree of “coordination” far 

exceeds what occurred in this case.  Clearer still, suppose a scholar publishes a 

work after having conducted fieldwork in a country where FTOs operate and after 

having spoken with FTO members who may have told the scholar of their desire to 

see the FTO’s works translated and distributed in the U.S.  Or suppose a scholar, 

researcher, graduate student, or journalist publishes the fruits of her fieldwork, 

which includes information gleaned from interviews with FTO members.  Amici 

regularly confront these and similar scenarios.  This prosecution casts a shadow on 

the legality of these activities.

Even more broadly, the Government appears to suggest that the requisite 

degree of coordination is achieved if a speaker is merely aware that his speech 

might redound to the benefit of an FTO.  See, e.g., Gov’ t’s Oppn. to Motion to 

Dismiss, Dkt. 200, at 22 (Mr. Mehanna “believed that he was responding to a 
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public call of Al Qa’ida for specific types of assistance” and “believed that [his] 

assistance would be consumed by and supportive to Al Qa’ida, Al Qa’ida 

operatives and would-be Al Qa’ida recruits.  Each of these avenues constitute 

direct one-way contact between the conspirators and the FTO.”); Trial Tr., Dkt. 

419, at 145 (“[W]hen the defendant translates something that’s produced by al 

Qa’ida, it’s translated for al Qa’ida, it’s distributed on behalf of al Qa’ida, that 

means the defendant knows that he is coordinating with al Qa’ida to produce this 

message and get it out there.”).  

Needless to say, such “one-way” “coordination” encompasses virtually all of 

the academic activity described above and more.  For example, a researcher who 

creates a website that documents human rights abuses by the U.S. Government or 

its allies might well prompt some people to embrace anti-American FTOs.  

Likewise, a scholar who publishes a work critical of certain political regimes 

could, by breeding disenchantment with those regimes, set readers on the path to 

FTO membership.  It cannot be the case that any speech capable of benefiting an 

FTO—even when unaccompanied by any contact at all between the speaker and 

the FTO—constitutes material support.  Amici urge this Court to reject a 

construction of § 2339A that threatens to turn routine academic activities into 

unlawful “coordination.”
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II. MR. MEHANNA’S TRANSLATION OF 39 WAYS TO SERVE AND
PARTICIPATE IN JIHAD FOR AT-TIBYAN CANNOT BE SAID TO 
CONSTITUTE MATERIAL SUPPORT.

A core pillar of the Government’s case was Mr. Mehanna’s act of translating 

39 Ways to Serve and Participate in Jihad for the at-Tibyan website.  However, the 

Government mischaracterized both the text and the website, grossly overstating the 

significance of each in advancing terrorist aims.

A. 39 Ways Is a Theological, Not Operational, Text that Addresses a 
Basic Question in Mainstream Islamic Jurisprudence.

The government charged as an overt act in furtherance of a conspiracy to 

violate §§ 2339A and 2339B that Mr. Mehanna “completed translation of 39 Ways 

to Serve and Participate in Jihad, which was intended to incite people to engage in 

violent jihad.”  Second Superseding Indictment, Dkt. 83, at 17.  In its detention 

proffer, the Government argued not only that many terrorist acts are justified in the 

name of the Islamic concept of jihad, but that jihad and terrorism are one and the 

same.  Gov’t’s Proffer and Mem. in Support of Detention, Dkt. 41, at 64 (“when 

discussing ‘jihad’ the author of 39 Ways means ‘terrorism’”).  In his opening 

statement during the trial, the prosecutor referred to this text as “essentially a 

training manual on how somebody can get ready to personally get into the fight.”  

Trial Tr. Dkt. 386, at 32.  And at sentencing, he equated 39 Ways with “al Qa‘ida’s 

messaging,” describing it as “important propaganda.”  Disposition Hr’g Tr., Dkt. 

439, at 17, 63.  The Government also submitted an expert report by one of their 
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witnesses that refers to 39 Ways as “an unusually elaborate guidebook for would-

be jihadist recruits as to how they can best personally contribute to the struggle of 

global jihad).”  Evan F. Kohlmann, Expert Report I: U.S. v. Tarek Mehanna, at 55 

(Sept. 2011) . 

There is no doubt that 39 Ways endorses fighting in the name of jihad.  

However, for the law to treat translating such a text as providing material support 

for terrorism would imply that translating virtually any discussion of the Islamic 

religious-legal rules of war would be a crime.  Such a conclusion would have a 

profound chilling effect on scholars who study in this field because such 

discussions are ubiquitous.  All collections of the words and deeds of the Muslim 

Prophet Muhammad (hadith) and all Islamic law books endorse war in self-defense 

as a basic religious obligation.  It is a standard position in all Sunni legal schools 

that contributing to wars of self-defense is also regarded as an individual duty (fard 

‘ayn) incumbent on all Muslims. 

How each Muslim must discharge this individual duty is a common, 

mainstream topic of debate in Islamic religious jurisprudence.  To discuss the 

various ways an individual Muslim can contribute to a jihad of self-defense is not a 

sufficient feature of an Islamic religious text to say that it belongs to “al Qa‘ida’s 

messaging” or “propaganda for terrorism.”  If it were, numerous standard texts 

could be so classified. 
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One of the most popular websites in the English-speaking world devoted to 

Islam, Islamic law, and events in the Muslim world is OnIslam.  See

http://www.onislam.net/english.  This website has published many online fatwas

(legal opinions issued by qualified scholars) and other discussions about the exact 

same topic addressed in 39 Ways.  In a 2003 fatwa, a group of mainstream Muftis 

(Muslim scholars qualified to issue fatwas), responded to the following question:

In light of the current situation in Afghanistan, how could a Muslim 
back Afghans? Is it necessary to fight alongside Afghans in resisting 
the attack launched by the US and its allies or there are other aspects 
through which a Muslim can offer support?

Jihad: Rulings & Regulations, Backing the Wronged Afghans, 

http://www.onislam.net/english/ask-the-scholar/international-relations-and-

jihad/jihad-rulings-and-regulations/174990.html?Regulations (Oct. 10, 2003).  The 

fatwa states that “all Muslims are considered one entity and the whole Muslim 

Ummah (nation) is considered one body, which if a single organ aches all the other 

organs will share the feelings of agony and distress,” id., and goes on to cite a 

number of Qur’anic verses commanding Muslims to fight non-Muslims who attack 

them.  

But the Muftis then go on to say, just as the author of 39 Ways does:

There are many forms of Jihad that a Muslim can offer in this respect. 
For example a Muslim can give charity to help them and make 
[prayer] for them so that Allah Almighty eases their difficulty. Also, 
Muslims can make Jihad through mass-media by advocating the cause 
of the wronged till they achieve victory. Muslims, all Muslims, should 
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back their Muslims brothers, each according to his means and within 
the scope of his capability. Along the course of his life, a Muslim is 
ordered to have constant inner feeling of Jihad to advocate justice. 
The Prophet (peace and blessings be upon him) is reported to have 
said: ‘Whoever dies without having an inner feeling of Jihad, dies 
while being a hypocrite.’ But this Jihad does not necessarily mean 
engaging in battles; it’s wider in meaning, as we’ve said.

Id.

The argument in this fatwa bears close comparison to the argument in 39 

Ways, insofar as the latter text also lists both violent and non-violent ways of 

participating in jihad.  Both agree that prayer and mental or emotional states are 

ways of discharging the duty.  Asking and discussing these theological questions 

cannot reasonably be said to belong to “al Qa‘ida’s messaging” or “propaganda for 

terrorism.”

Similarly, a mainstream treatise on the rules of war in Islam notes that 

contributing to a jihad becomes an individual duty, incumbent on all individual 

Muslims “if the enemy attacks a Muslim land.  At this time it becomes incumbent 

on each person capable of it to carry arms and fight, whether man or woman, free 

or slave, without the permission of anyone.  This is because defense of life and 

honor is an obligation.”  Hasan Ayyub, Fiqh al-jihad fi’l-Islam (The Jurisprudence 

of Jihad in Islam), at 82 (Dar al-Salam 2002).  Ayyub is a mainstream Sunni 

Muslim scholar who has not been associated with Al-Qa‘ida or any other FTO.  
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His treatise articulates a basic consensus opinion from Islamic law—that fighting is 

the default way to discharge this individual religious duty.  

In some ways, 39 Ways is actually more moderate than Fiqh al-jihad fi’l-

Islam because 39 Ways suggests that a Muslim can fulfill his or her religious duty 

through such non-violent means as making his intention to be for jihad (1); taking 

care of widows and children (6, 7, 8); praising fighters (12); praying for fighters 

(19, 20); issuing fatwas (23); becoming physically fit (25); learning first-aid (28); 

learning the Islamic rules of war (29); having feelings of enmity for one’s enemies 

(31); spreading news about captives and being concerned about them (33); 

abandoning luxury (37); and boycotting the enemy’s goods (38).  In short, while 39 

Ways includes violent acts and many acts that, if undertaken, would clearly 

constitute material support on even a narrow reading, it also describes many acts 

that are purely religious or conscientious with no violent impact.  A Muslim 

reading 39 Ways will find many ways of discharging her individual duty and 

assuaging her religious conscience that do not involve any illegal activity at all.  

While those attracted to the methods and aims of terrorist groups may read 

and circulate 39 Ways, the text itself cannot accurately be described as a unique 

contribution to a terrorist worldview.  39 Ways simply assumes, as do all Sunni 

Muslim thinkers, that war in self-defense is legitimate and required.   39 Ways does 

not articulate any of the distinctive features of a terrorist position.  It does not, for 
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example, give any Islamic legal arguments for targeting civilians or discuss when 

and where it is appropriate to initiate warfare.  Nor does 39 Ways contain the sort 

of technical information—for example, how to build a bomb or organize a cell—

that one might expect to encounter in a terrorist “manual.”  39 Ways addresses 

what all Muslim scholars would recognize as a legitimate area of inquiry in Islamic 

law.

B. The at-Tibyan Website Was Not a Vehicle for Providing Material 
Support.  

The Government also contended in the district court that the at-Tibyan 

website was a “radical jihadi website that published and distributed material that 

supported and was intended to inspire individuals to participate in violent jihad.”  

Government’s Detention Proffer, at 10.  That is a gross oversimplification, and, 

moreover, conflates “jihad” with what the statute actually criminalizes—terrorism.  

At-Tibyan was largely devoted to the ideas of Shaykh Abu Muhammad al-

Maqdisi, who is known as one of the most important scholars associated with the 

school of “Salafi-Jihadism.”  While many terrorists and terrorist organizations are 

inspired by “Salafi-Jihadist” ideology, this school is broader than a commitment to 

terrorism.  The complete list of works published by at-Tibyan Publications 

confirms this.  These works include titles related to fighting and jihad, but also to 

Islamic creed, missionary activities, and the interpretation of the founding texts of 

Islam.  See at-Tibyan Publications: Complete List of Publications, Posting to 
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Ummah Forum (June 3, 2009), available at 

http://www.ummah.com/forum/showthread.php?205402-At-

Tiby%26%23257%3Bn-Publications-Complete-List-Of-Publications.  

Al-Maqdisi’s ideology also often puts him at odds with Al-Qa‘ida.  A full-

length study of al-Maqdisi observes that “his call against a sole reliance on jihad is 

also related to his belief that violence is not always necessary and should be used 

with the utmost care.  He warns against the targeting of women and children … 

[and] unlike other Jihadi-Salafis such as Osama bin Laden, who try to expand the 

definition of combatants in order to justify and legitimize their attacks against 

civilians such as on ‘9/11’, al-Maqdisi mostly tries to expand the number of targets 

of jihad within his own preferred struggle against the Muslim world’s regimes.”  

Joas Wagemakers, A Quietist Jihadi: The Ideology and Influence of Abu 

Muhammad al-Maqdisi 240-41(Cambridge University Press 2012).  This work also 

notes that al-Maqdisi has often been at odds with specific jihadi and militant 

groups and that his advocacy for jihad has often been more theoretical than 

applied.  Thus, interaction on a website that popularizes the ideas of this particular 

thinker may well indicate an interest in certain theological, doctrinal, and political 

persuasions in Islam, rather than an interest in helping a particular FTO or any 

actual terrorist activity.
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CONCLUSION

For the foregoing reasons, the judgment below should be reversed and Mr. 

Mehanna’s convictions on Counts 1-3 should be vacated.
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