
I MR. ruSTICE COLLINS: True, but it gives nothing away that you would require
2 to keep up your sleeve as it were.
J

4 MR. HURST: That is right. So, my Lord, I think it is for me to be able to persuade
5 youthat, first, you havethe jwisdiction to gtant this order and now it is fairly
6 common ----
7

8 MR. ruSTICE COLLINS: I do not think there is any doubt that that is right.
9

l0 MR. HURST: And whether it is appropriate for you to exercise your discretion to
11 grant the order.
t2
13 MR. ruSTICE COLLINS: It seems to me that on the face of it these are clearly
14 defamatory observations, are they not? They do have an effect here, I think
15 even'Private Eye'would not object to this particular ----
l6
17 MR. HURST: ....
18

19 MR. ruSTICE COLLINS: No, it is not, it is because obviously there is a
20 considerable scope for damage within the jurisdiction.
2t
22 MR. HTIRST: Yes.
23

24 MR. ruSTICE COLLINS: Of course, you may get to know, when you discover the
25 extent of the information that you can as to who or where the recipients have
26 been.
27

28 MR. HURST: Certainly, many of the recipients are in the UK, the question is
29 where the ultimate defendant is; it is possible the defendant is also in the UK,
30 we do not know at the moment.
3l
32 MR. ruSTICE COLLINS: It looks like a local one.
JJ

34 MR. HURST: Very possibly.
35

36 MR. ruSTICE COLLINS: Or at least someone who has a local interest.
37

38 MR. HURST: Or possibly a group of people.
39

40 MR. ruSTICE COLLINS: Possibly.
4t
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1 MR. HURST: We are not able to tell but we are satisfied we will be able to get

2 permission to serve, even if the defendant were to be in St. Lucia we would be

3 able to get permission from the court to serve out of the jurisdiction.
4

5 MR. ruSTICE COLLINS: I would have thoughtthatthat was decidedly possible.
6 All right, I have read the statement, albeit of course fairly speedily, and
7 obviously you must draw my attention to anything which might be regarded as

S against you but I do not see anl.thing in what you have set out.
9

l0 MR. HURST: The important thing is to be able to establish jurisdiction first of all,
11 and then on the matter of discretion really you axe balancing the rights of our
12 client, in terms of being able to bring an action for defamation against the
13 ultimate defendant's privacy rights, if he has rights, under Article 8.

14

ls MR. ruSTICE COLLINS: Well, I cannot see that he does ----
16

17 MR. HLIRST: Privacy rights or data protection rights.
l8
19 MR. ruSTICE COLLINS: Data protection perhaps, but, no, the answer is if you
20 are going to indulge in defamatory observations you cannot hide behind this
21 sort of provider. If, for example, in a newspaper a defamatory article was
22 written but signed under a pseudonym, I have no doubt - I hope I am right
23 - that you could get an order to indicate who the individual was.
24

25 MR. HURST: You absolutely could. You might not be able to get an order as to
26 who the source was, but you would certainly be able to get an order against
27 who the author of the article was.
28

29 MR. JUSTICE COLLINS: You could do the paper obviously because it would be
30 liable but equally you might want to take action, for example an injunction,
31 against the individual to stop him doing anything like it again in some other
32 forum. It is not my field particularly, but I would be surprised if there was not
33 jurisdiction to make such an order, and there is no difference in principle, is
34 there, here?
35

36 MR. HTIRST: No, that is right.
37

38 MR. ruSTICE COLLINS: These orders have been made by this court - this is not
39 the only one you have done.
40

4t MR. HURST: I have probably done 20 to 30.
42
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I MR. ruSnCE COLLINS: I was going to say I think you are very experienced in
2 this. As I say this is one where I do not think there could be any doubt, so far
3 as discretion is concerned, that it is, on the face of it, an entirely appropriate
4 case for bringing proceedings in this jurisdiction. That might be a basis for not
5 exercising discretion in a particular set of circumstances, but I do not think that
6 applies here. So I am with you on the jurisdiction and I am with you on
7 discretion. So shall we just go through the orders?
8

9 MR. HURST: Yes. I do seek separate orders, my Lord, one ----
l0
11 MR. ruSTICE COLLINS: Yes, obviously that is right. I do not mind, which one
12 do you want to do first?
t3
14 MR. HURST: If we do the Google order first.
l5
t6 MR. JUSTICE COLLINS: These are in a form which you have used in the past?
t7
18 MR. HURST: It is, and Google responded with various requests as to how they
19 would like the order to be amended, including to give them a little more time
20 to comply with the order.
21

zz MR. ruSTICE COLLINS: That may be reasonable.
23

24 MR. HURST: So that is why we have gone to 26h June at para. 1, whereas
25 compared to the Automatic order, that is in there as 19m June. Were
26 Automatic to come back and say they wanted additional time we certainly will
27 not be coming back to court to get that changed, we will just agree that with
28 Automatic, provided they are going to respond within a reasonable time.
29

30 MR. ruSTICE COLLINS: Sorry?
3l
32 MR. HURST: I am comparing para. I of the Google order against para. 1 of the
33 Automatic order.
34

35 MR. JUSTICE COLLINS: I see, I beg your pardon, yes. You are comparing the
36 two.
37

38 MR. HURST: Yes. Google, in terms of volume, get an awful lot of these things
39 and have more to process, so they want a little more time. They have indicated
40 that they can provide all of that information specihed in 1.1 and 1.2.
4t
42 MR. ruSTICE, COLLINS: And by 26n June, they are happy with that, are they?
43
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I MR. HURST: Yes. They have asked us to acknowledge they may inform the
2 owner of the account of this request. That is not a matter for the order.
J

4 MR. JUSTICE COLLINS: It is not necessary to include that, it is really the other
5 way around, if the order prevented it; but if the order says nothing about it then
6 there is nothing to stop them.
7

8 MR. HURST: This is not an injunction to prevent them doing that, of course it is
9 not.

10

11 MR. JUSTICE COLLINS: What I suggest you do is in the covering letter that
12 undoubtedly you will send, or the covering email that you will send, make
13 clear that the order does not prohibit them from doing that, and therefore they
14 are entitled to.
l5
16 MR. HURST: My Lord, are you happy to include that order atparu.2 on the basis
17 that we are happy simply because ----
l8
19 MR. ruSTICE COLLINS: Oh, I see, yes, you have it there.
20

21 MR. HURST: If we do not have any amendments to this order we may be able to
22 get it sealed now.
23

24 MR. JUSTICE COLLINS: Okay, include 2,that is fine. I am sorry, it is my fault,
25 I had not read on. You want service out of the jurisdiction, that is no problem.
26

27 MR. HURST: Service in the claim form - particulars of claim be dispensed with.
28 There are a number of ways in which these types of applications have been

29 made. Some of them have been made as a free-standing application before a

30 Part7 claim, but the thing about these claims is there is no requirement to
31 bring proceedings.
32

33 MR. ruSTICE COLLINS: No, no, you are trying to find out whether you have

34 someone, whether you are able to bring proceedings essentially.
35

36 MR. HURST: Yes.
3t
38 MR. ruSTICE COLLINS: They have had a letter explaining it, so I do not think
39 there is any need for ----
40

41 MR. HURST: The more common practice now is to treat this as aPat 8 claim,
42 effectively; as a free-standing ... There is no need for us to have claim form
43 particulars of claim.
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I MR. ruSTICE COLLINS: Quite unnecessary. Again, there may be on the facts of
2 cases where it is needed but not here.
J

4 MR. HURST: Yes. "The claimant will pay the respondents'reasonable costs of
5 complying with the order", that is the normal order in these circumstances,
6 under the Motley Fool case, and they have liberty to apply if they find ...
7

8 MR. ruSTICE COLLINS: That is fine. I am happy with the order as it is, so what
9 I will do is to delete draft and sign it, and date it.

t0
11 MR. HURST: We do have clean copy, actually. (Same ha4ded)
t2
13 MR. JUSTICE COLLINS: Right. The court will stamp the clean one.
t4
15 MR. HURST: My Lord, the order sought against Automatic is ----
16

17 MR. JUSTICE COLLINS: Much the same.
18

79 MR. HURST: -- is much the same. I do not think there is anything significant to
20 draw your attention to.
2t
22 MR. ruSTICE COLLINS: Right, I will just sign that, and date it. Yes, this is 19ft
23 June - have they made any cofirments on that date?
24

2s MR. HIIRST: They are fine with that.
26

27 MR. ruSTICE COLLINS: They are happy with that.
28

29 MR. HURST: As I said, I have had this informal communication and they made no
30 objection to the date. If, when we speak to them further, they want more time
31 then that is not going to be a problem, I do not think we need to come and
32 bother the court.
JJ

34 MR. ruSTICE COLLINS: You can always write into the order that time can be
35 extended by consent, if you want, but I think that if you do consent, frankly, I
36 mean let us use a little commonsense, if there is a consent and you extend
37 time ----
38

39 MR. HURST: I have been on both sides of these types of order before and
40 normally if they need more time then the sensible thing is ----
4t
42 MR. ruSTICE COLLINS: Because it is ridiculous to have to come back to the
43 court and spend money to get an extension. As I say, you can always, if you
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I want to, write it into the order, but I do not think you need to because one
2 hopes it will be dealt with sensibly. Certainly, so far as you and Automatic are
3 concerned, or you and Google are concerned, there should not be any difficulty
4 at all if they say: "Please can we have another five days" or whatever.
5

6 MR. HURST: That is right.
7

s MR. ruSTICE COLLINS: The rest is the same, is it not?
9

l0 MR. HIIRST: Yes.
11

t2 MR. JUSTICE COLLINS: Fine, no problem. I will sign then. Are you on Private
13 Eye's hate list?
t4
15 MR. HTIRST: I do not think so, my Lord. There are some cases which have been
16 wrongly brought in the UK, and much has been made of those.
17

18 MR. ruSTICE COLLINS: I know.
19

20 MR HURST: Thank you, my Lord.
2l
22 MR. ruSTICE COLLINS: Yes. Many thanks.
23

24
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