
UNITED STATES DISTRICT COURT 

r~' 	 J. "nNORTHERN DISTRICT OF ALABAMA 	 ..). /. '1 

SOUTHERN DIVISION 


ROGER SHULER ) 
Plaintiff ) 
Pro Se ) 

v. ) CIVIL ACTION NO. 
) 

THE BOARD OF TRUSTEES OF THE ) lO-AR-1271-S 
UNIVERSITY OF ALABAMA; CAROL GARRISON, ) 
individually and in her official UAB capacity; ) 
SHIRLEY SALLOW A Y KAHN, individually and ) 
in her official UAB capacity; DALE TURNBOUGH, ) 
individually and in her official UAB capacity; ) 
PAM POWELL, individually and in her official ) 
UAB capacity; GARY MANS, individually and in his ) 
official UAB capacity; CHERYL E.H. LOCKE, ) 
individually and in her official UAB capacity; ANITA ) 
BONASERA, individually and in her official UAB ) 
capacity; THE BIRMINGHAM POLICE ) 
DEPARTMENT; FICTITIOUS DEFENDANTS ) 
A, B, C ••• ) 

Defendants 

MOTION TO AMENDNACATE ORDER, OR IN THE ALTERNATIVE, TO RECUSE 

Plaintiff Roger Shuler ("Shuler"), pursuant to Rule 59(e) FRCP, moves this court to 

amend/vacate its memorandum opinion and order dated Dec. 13,2010. In the alternative, Shuler 

moves that Judge William M. Acker recuse himself from this case, the second such motion that 

Shuler has made. In support of this motion, Shuler states as follows: 

1. 	 Every substantive finding the court made in its Dec. 13 order is contrary to the law and 

facts in the case. 

2. 	 The court granted the City of Birmingham's motion to dismiss, even though the record 

shows the city had included matters outside the pleadings (an affidavit), meaning the 
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motion had to be converted to a motion for summary judgment and treated as such under 

Rule 12(d) FRCP. The court's decision to dismiss the City of Birmingham from the case 

is a violation of simple procedural law. The court compounded its error by stating during 

oral argument at the Dec. 10 motion docket that the city was due to be dismissed from the 

case because Shuler had failed to file a complaint with the city regarding his state-law 

claim of defamation. However, Code of Alabama 11-47-190 states that a municipality 

may be held liable for injuries due to the neglect, carelessness, or unskillfulness of its 

agents--and the filing of a claim with the city is not required. Shuler, in fact, claims that 

he was defamed due to neglect, carelessness, or unskillfulness of unknown agents of the 

City of Birmingham, so no claim is required. This is an error by the court regarding 

simple statutory state law. 

3. 	 The court allowed the defendant Board of Trustees' motion to dismiss to proceed, even 

though the board filed an answer prior to filing its Rule 12(b)(6) motion-and the court 

denied the board's request to withdraw its answer, which the board claimed had been 

inadvertently filed. As a result, the board has both an answer and a motion to dismiss on 

the record, and that cannot be allowed under a clear reading ofRule 12(b) FRCP. During 

oral argument on Dec. 10, Shuler cited Skrtich v. Thornton, 280 F. 3d 1295 (2002) for its 

finding that a motion to dismiss must be filed before an answer. If it isn't, the motion to 

dismiss is inappropriate and is not to be considered. The court asserted during oral 

argument that, with the advent of electronic filing, the Skrtich finding no longer applies. 

The court cited no case law to support that assertion, and that's because none exists. In 

fact, very recent cases show that Skrtich still is binding Eleventh Circuit law, and its 

application has nothing to do with electronic filing. One such case is Guarantee 
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Company ofNorth America USA v. WD. Wainwright & Sons, Inc., a 2009 case in the 

Middle District of Alabama. The court in the instant case proceeded to convert the Board 

ofTrustees' Rule 12(b)(6) motion to a motion for summary judgment and ordered Shuler 

to respond, but such a conversion cannot take place because the Board's filing of an 

answer precludes the filing of a motion to dismiss. The court's finding is an error of 

simple procedural law, as explained in Skrtich, which still is binding in the age of 

electronic filing. 

4. 	 The court struck two documents filed by Shuler on Dec. 10, but neither can be stricken by 

law. The first was an amended complaint, and at the time Shuler filed the document, the 

court had not determined whether the UAB defendants had filed a valid answer or motion 

to dismiss. Under Rule 15( a) (1 )(B), Shuler is free to amend without leave of court when 

defendants have filed no valid answer or Rule 12(b)(6) motion. The second stricken 

document was a Motion to Strike Affidavits and Impose Sanctions. Shuler referred the 

court to tape-recorded evidence that proves several UAB defendants filed false affidavits 

in the instant case, meaning they and their counsel are subject to sanctions under Rule 

56(g) FRCP. The court, in bizarre fashion, claimed Shuler was "playing games" and 

struck the motion as "inapposite and frivolous." The court cited no law to support its 

finding, and the ruling can only be described as arbitrary and capricious. Under Rule 

12(f) FRCP, the court can strike matter from a pleading only because it is "redundant, 

immaterial, impertinent, or scandalous." There is no provision for striking an entire 

pleading, and there is no provision for striking matter that is allegedly "inapposite and 

frivolous." The court presents no legitimate grounds in its order for striking any portion 

of Shuler's motion. The document deals with matters of the utmost seriousness
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evidence that parties have filed false affidavits-and for the court to deem it "frivolous" 

is beyond comprehension. 

5. 	 Ifthe court refuses to correct the erroneous findings in its Dec. 13 order, Shuler renews 

his request for Judge Acker's recusal. Bias sufficient to disqualify a judge normally must 

stem from extrajudicial sources and be focused against a party in the proceeding. Hamm 

v. Board ofRegents, 708 F. 2d 647 (Eleventh Circuit, 1983). Acker has shown exactly 

such bias, in repeated fashion. (See Exhibit A.) He also has shown signs of mental 

disability as covered under the Judicial Conduct and Disability Act of 1980. (See Exhibit 

A.) In one of his first orders in the instant case, Judge Acker admitted that he was 

unfamiliar with Rule 4 FRCP. (See Exhibit B.) Judge Acker's grasp of simple legal 

concepts has not improved through the course of this case, indicating extrajudicial bias, 

mental disability, or both. 

WHEREFORE, premises considered, Shuler moves this court to amend or vacate 

its order ofDec. 13, or in the alternative, Shuler moves Judge William M. Acker to 

recuse himself on the grounds ofextrajudicial bias and mental disability. 

/~1'/1
Respectfully submitted, this 'I.:. day of ----"'--,_/,_,_, 2011. 

Roger 

Roger Shuler 
5204 Logan Drive 
Birmingham, Alabama 35242 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ALABAMA 


SOUTHERN DIVISION 


ROGER SHULER 	 ) 

Plaintiff ) 
ProSe ) 

v. ) CIVIL ACTION NO. 
) 

THE BOARD OF TRUSTEES OF THE ) lO-AR-1271-S 
UNIVERSITY OF ALABAMA; CAROL GARRISON, ) 
individually and in her official UAB capacity; ) 
SHIRLEY SALLOW A Y KAHN, individually and ) 
in her official UAB capacity; DALE TURNBOUGH, ) 
individually and in her official UAB capacity; ) 
PAM POWELL, individually and in her official ) 
UAB capacity; GARY MANS, individually and in his ) 
official UAB capacity; CHERYL E.H. LOCKE, ) 
individually and in her official UAB capacity; ANITA ) 
BONASERA, individually and in her official UAB ) 
capacity; THE BIRMINGHAM POLICE ) 
DEPARTMENT; FICTITIOUS DEFENDANTS ) 
A, B, C •.. ) 

Defendants 

AFFIDAVlT OF CAROL SHULER 

STATE OF ALABAMA) 

SHELBY COUNTY) 

Before me, the undersigned Notary Public, in and for said County and State, personally 

appeared Carol Shuler, who is known to me and who said the following: 

1. 	 My name is Carol Shuler. I am over 19 years ofage and have personal knowledge of the 

matters stated in this affidavit. 

2. 	 On Dec. 10, 2010, I attended oral argument on a motion docket in the above-styled matter 

before U.S. District Judge William M. Acker. 
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3. My husband, Roger Shuler, is the plaintiff, acting pro se. During oral argument, my 

husband was seated at a conference table before Judge Acker, and UAB counsel Lisa 

Huggins was seated at a conference table to my husband's right. I was seated 

immediately behind my husband, in the first row of the spectators' section and could 

clearly hear everything that was said between the parties and Judge Acker. 

4. 	 Throughout the proceeding, Judge Acker made numerous comments that indicated his 

bias against the plaintiff, Roger Shuler, and for the defendant, UAB. Judge Acker also 

made several comments that indicated he had engaged in improper communications with 

individuals outside the plaintiffs presence. 

S. 	 Early in the proceedings, Judge Acker gave the plaintiff a back-handed compliment: 

"Your legal research is better than what I see from quite a few lawyers who come in 

here." But then the judge added: "That might be because you seem to be a 'frequent 

filer.' You have a case before Judge KaHon. You have an appeal before the Eleventh 

Circuit. We have a system where we can check for people who file a lot of cases, and we 

can kick them out of the system." 

6. 	 Judge Acker made no mention ofthe numerous employment-discrimination cases that are 

currently pending against UAB, so he apparently is only concerned when a plaintiff is 

involved in multiple cases. This demonstrates clear bias against the plaintiff. On a 

personal level, I found Judge Acker's comments deeply offensive. As Roger Shuler's 

wife, I have had a front-row seat to see our lives turned upside down over the past 10 

years by a number of legal battles that all stem from the same case-~a groundless lawsuit 

filed against my husband, over a property-related matter, by a neighbor named Mike 

McGarity. Mr. McGarity has an extensive criminal record, with at least eight convictions 
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to his credit, so perhaps Judge Acker would like to research him as a "'frequent filer." 

Judge Acker also might want to research McGarity's lawyer, William E. Swatek, who has 

been disciplined at least three times by the Alabama State Bar, including a suspension of 

his license for acts of "fraud, dishonesty, deceit, and misrepresentation" and has even 

been tried in criminal court for perjury. Judge Acker will find that Mr. Swatek is quite the 

"frequent filer," at least when it comes to ethics complaints against him. Before my 

husband and I encountered McGarity/Swatek, we had no record of ever appearing in a 

legal matter in Alabama-or any other state. Had Shelby County Circuit Judges J. 

Michael Joiner and G. Dan Reeves applied the actual law, McGarity's lawsuit would 

have been dismissed in about eight months' time, and the court system probably never 

would have heard from us again. Because the Shelby County judges refused to follow 

black-letter law, my husband and I have been fighting for justice ever since. 

7. 	 The abuse my husband and I have suffered in Alabama's "justice" system has had a 

profound impact on our lives. My husband was cheated out of his job at UAB because he 

writes a blog called Legal Schnauzer about our experiences in Shelby County, plus other 

state, regional, and national justice issues. It's not just my opinion that my husband lost 

his job because of his blogging on matters of public concern. He audiotaped a phone 

conversation with UAB human-resources official Anita Bonasera in which she admitted 

that he was targeted because ofhis blog, especially because of the content about the 

prosecution of former Alabama Governor Don Siegelman. I've heard this audiotape 

numerous times, and Bonasera's statement is clear. Despite irrefutable evidence to the 

contrary, numerous UAB individuals-including Bonasera and Pam Powell, my 
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husband's former supervisor-have filed sworn affidavits in this case stating that my 

husband's exercise of his free-speech rights had nothing to do with his termination. 

8. 	 In a memorandum opinion and order dated Dec. 13,2010, which was written after my 

husband had notified the court of false statements contained in affidavits of UAB 

defendants-Judge Acker stated he was dismissing my husband's motion to strike as 

"inapposite" and "frivolous." The judge essentially is giving UAB defendants a free pass 

to commit perjury in this case, another blatant example of bias. 

9. 	 In his Dec. 13 order, Judge Acker notes that Roger Shuler had filed two documents in the 

clerk's office shortly after the motion docket on Dec. 10 and cites this as evidence that 

Shuler was "ready to pounce" and "playing games." Judge Acker fails to make it clear 

why it is unlawful or unethical to file documents with the clerk's office after a party has 

appeared before him on a motion docket. As a pro se plaintiff, my husband is not allowed 

to file documents electronically. He must drive to the courthouse to file documents, a 30

mile roundtrip from our home, so it only makes sense to take care of as much business as 

possible when we have to appear in court. Judge Acker states in his Dec. 13 order that 

Shuler was "still playing games, something about which he was admonished during oral 

argument." I heard all of the oral argument, and no such admonishment was given-and 

that's because there were no grounds for admonishment of any kind. Inexplicably, Judge 

Acker became angry when he discovered that my husband had filed two documents with 

the clerk's office after the motion docket-and the judge seems to be making false 

statements in order to justifY his bizarre reaction to a party simply litigating his case. 

Judge Acker has indicated he has no concerns about when UAB files documents

whether it's at high noon or the middle of the night-but the plaintiff is "playing games" 
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assign the case. She read several pages of the complaint and checked multiple times with 

a white notebook sitting on a desk near the front ofthe clerk's office. When she finally 

stamped the case, we noticed that it had been assigned to Acker. My understanding is that 

this process is supposed to be random, but it did not appear to be random at all in this 

case. We later discovered that three employment-discrimination cases had been filed 

against UAB in roughly a 32-day period---one involving Prof. Glenn Feldman, one 

involving Instr. Petru Simionescu, and the one involving my husband-and all wound up 

assigned to Acker. With 12 federal judges in the Northern District of Alabama, what are 

the odds that three cases involving UAB would be assigned to the same judge in about 

one month's time? My guess is that the odds are astronomical against it. Unless, of 

course, cases in the Northern District are not assigned randomly. 

14. After listening to Judge Acker's comments on Dec. 10 and reading his opinion of Dec. 

13, I believe he clearly is biased for UAB and against any pro se plaintiffthat challenges 

the university. I also question whether the judge, who according to public documents is 

83 years old, has the mental capacity to handle this case---or any case, for that matter. To 

claim that a party is "ready to pounce" and "playing games" simply because he filed 

documents while he happened to already be at the courthouse, makes me wonder if Judge 

Acker has some kind of delusion disorder. To clearly engage in improper 

communications outside the plaintiff's presence, makes me wonder if Judge Acker has 

the ability to makc the kind of ethical decisions his position requires. To repeatedly tell a 

party that he had better "study up" on a writ of mandamus, makes me wonder if Judge 

Acker has lost the ability to understand even simple rules of procedure. "You're going to 
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need to learn about a writ of mandamus because I might be wrong," Acker said at one 

point. He gave no indication that he was even going to try to be right. 

15. For the record, my husband is not the only one who has seen his career ruined because we 

have decided to stand up to injustice in Alabama. I was cheated out of my job at Infinity 

Property & Casualty Co. in September 2009, just as we were pursuing discovery in 

another federal case--{)ne of the matters that caused Judge Acker to deem my husband a 

"frequent filer." The case to which I'm referring, like all of our legal challenges, stems 

from the same bogus McGarity/Swatek lawsuit that we've been fighting for roughly 10 

years. I won't go into details here, but the same forces that cost my husband his job at 

UAB almost certainly cost me my job at Infinity. 

16. My husband has not only seen his own 19-year career at UAB ruined, he's seen his wife 

cheated out of her job, too. And yet, Judge Acker has the audacity to claim my husband is 

"playing games" and filing "frivolous" documents. Based on what I've seen of Judge 

Acker, I think it's true that someone is "playing games" in this case. But it is not my 

husband, and it certainly is not me. We've been cheated out ofour jobs in the worst 

economy since the Great Depression, so this certainly is not "fun and games" for us. I see 

no reason to believe that justice will be served as long as Judge Acker is in charge of this 

case. 

Carol Shuler 
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Sworn to and subscribed before me on this S day of January, 2011. 

Notary Public 

My Commission Expires 61812014 


Commission Expires: ______ 
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U.S. DISTRICT COUR' 

N.D. OF ALABAM, 

IN THE UNITED STATES DISTRICT COURT 

FOR THE NORTHERN DISTRICT OF ALABAMA 


SOUTHERN DIVISION 


ROGER SHULER, } 
} 

Plaintiff, } 
} CIVIL ACTION NO. 

v. } 10-AR-1271-S 
} 

THE BOARD OF TRUSTEES OF THE } 
UNIVERSITY OF ALABAMA, et } 
al. , } 

- } 
Defendants. ] 

MEMORANDUM OPINION AND ORDER 

The court has for consideration the motion filed by plaintiff 

on May 28, 2010, seeking the withdrawal of the order entered on May 

20, 2010, and requesting the recusal of the undersigned judge. 

Plaintiff alleges in his motion that when his complaint was filed, 

he "received summons forms from the clerk". Summons forms are 

ineffectual until signed by the clerk and the court's seal is 

affixed. Now that plaintiff and the court have together read and 

understood Rule 4, F.R.Civ.P., plaintiff's motion will be partially 

granted and partially denied. Accordingly, the order entered on 

May 20, 2010, is VACATED, and the motion to recuse is DENIED. 

DONE this 1st day of June, 2010. 

WILLIAM M. ACKER, 

UNITED STATES DISTRICT JUDGE 


JR. 
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