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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ALABAMA 


SOUTHERN DIVISION 


ROGER SHULER ) 
Plaintiff ) 
Pro Se ) 

~ ) CIVIL ACTION NO. 
) 

THE BOARD OF TRUSTEES OF THE ) lO-AR-1271-S 
UNIVERSITY OF ALABAMA; CAROL GARRISON, ) 
individually and in her official UAB capacity; ) 
SHIRLEY SALLOWAY KAHN, individually and ) 
in her official UAB capacity; DALE TURNBOUGH, ) 
individually and in her official UAB capacity; ) 
PAM POWELL, individually and in her official ) 
UAB capacity; GARY MANS, individually and in his ) 
official UAB capacity; CHERYL E.H. LOCKE, ) 
individually and in her official UAB capacity; ANITA ) 
BONASERA, individually and in her official UAB ) 
capacity; THE BIRMINGHAM POLICE ) 
DEPARTMENT; FICTITIOUS DEFENDANTS ) 
A, B, C .. • ) 

Defendants 

MOTION TO RECUSE 

Plaintiff Roger Shuler ("Shuler") moves Judge William M. Acker Jr. to recuse himself 

from the above-styled matter. As grounds for this motion, Shuler states as follows: 

1. Judge Acker's disqualification from this case is required on the basis of personal bias as 

described in 28 U.S.C. 455. 
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2. Shuler supports this recusal motion with an affidavit pursuant to 28 U.S.c. 144. (See 

Exhibit A.) He also supports this motion with an affidavit from his wife, Carol Shuler. 

(See Exhibit B.) 

3. 	 Judge Acker's recusal also is required by Caperton v. Massey, 129 S. Ct. 2252 (2009), 

which found that recusal is required in cases where "the probability ofactual bias on 

the part of the judge or decisionrnaker is too high to be constitutionally tolerable." As the 

Shulers' affidavits show (see Exhibits A and B), the probability of Judge Acker's actual 

bias against Roger Shuler and in favor ofUAB is overwhelming. 

WHEREFORE, premises considered, Shuler moves Judge William M. Acker Jr. 

to recuse himself from this case, pursuant to 28 U.S.C. 455 and pursuant to the due 

process of the U.S. Constitution as described in Caperton v. Massey, 129 S. Ct. 2252 

(2009). 

\l'-.l ~r- f 
Respectfully submitted, this _::.....-_ day of N '" .,2011 

~u,x~ 
Roger Shuler, Pro Se 

Roger and Carol Shuler 
5204 Logan Drive 
Birmingham, Alabama 35242 
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I. 

CERTIFICATE OF SERVICE 

We hereby certifY that a copy of the foregoing has been duly served via e-mail on the 
following: 

Lisa Huggins 
huggins@uab.edu 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ALABAMA 


SOUTHERN DIVISION 


ROGER SHULER ) 
Plaintiff ) 
Pro Se ) 

v. 	 ) CIVIL ACTION NO. 
) 

THE BOARD OF TRUSTEES OF THE 	 ) lO-AR-1271-S 
UNIVERSITY OF ALABAMA; CAROL GARRISON, ) 
individually and in her official UAB capacity; ) 
SHIRLEY SALLOW A Y KAHN, individually and ) 
in her official UAB capacity; DALE TURNBOUGH, ) 
individually and in her official UAB capacity; ) 
P AM POWELL, individually and in her official ) 
UAB capacity; GARY MANS, individually and in his ) 
official UAB capacity; CHERYL E.H. LOCKE, ) 
individually and in her official UAB capacity; ANITA ) 
BONASERA, individually and in her official UAB ) 
capacity; THE BIRMINGHAM POLICE 	 ) 
DEPARTMENT; FICTITIOUS DEFENDANTS ) 
A, B, C . .• ) 

Defendants 

AFFIDAVIT OF ROGER SHULER 

STATE OF ALABAMA) 

SHELBY COUNTY) 

Before me, the undersigned Notary Public, in and for said County and State, personally 

appeared Roger Shuler, who is known to me and who said the following: 

1. 	 My name is Roger Shuler. I am over 19 years of age and have personal knowledge of the 

matters stated in this affidavit. 
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2. 	 I witnessed the actions and statements ofU.S. Judge William M. Acker Jr., as described 

in Carol Shuler's affidavit (Exhibit B), and adopt and re-allege those statements here. 

3. 	 Throughout his handling of the above-styled case, Judge Acker has displayed a persistent 

and blatant personal bias against me and in favor ofthe opposing party, the University of 

Alabama and its individual defendants. This bias has taken the form ofnumerous 

statements in open court, as outlined in Carol Shuler's affidavit (Exhibit B), and in 

written derogatory remarks toward me and pro se parties in general. 

4. 	 Judge Acker, according to public reports, is 83 years old, and he has shown repeated 

signs that he does not have the mental acuity or personal temperament to handle this case. 

He has shown over and over that he either is not familiar with, or does not care about, 

fundamental matters of relevant law. I have outlined those allegations in a Complaint of 

Judicial Misconduct or Disability, filed with the chief judge of the U.S. Eleventh Circuit 

Court ofAppeals, pursuant to 28 U.S.C. 351-364 and the Rules of the Judicial 

Conference ofthe United States. That complaint is pending and has been docketed under 

Judicial Complaint No. 11-11-90015. 

5. 	 Acker's bias has been both extrajudicial, requiring recusal under 28 U.S.C. 455, and 

intra judicial, requiring recusal under the due process clause of the U.S. Constitution and 

Caperton v. Massey, 129 S. Ct. 2252 (2009). 

6. 	 Acker's extrajudicial bias, based on information and belief, stems from his long-time 

association with the national and state Republican Party. Acker was appointed to the 

federal bench by President Reagan in the 1980s. 

7. 	 The legal issues encompassed in the instant lawsuit grew from a groundless property

related lawsuit filed against me in Shelby County, Alabama, by a neighbor named Mike 
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McGarity. The attorney who filed that case is William E. Swatek, who is based in Pelham 

and has a 3D-year history ofmisconduct with the Alabama State Bar, including a 

suspension ofhis license and a criminal trial on petjury charges. Despite his sordid 

background, Bill Swatek has strong ties to state government, especially among 

Republicans, and I have seen him repeatedly receive favorable treatment from Alabama 

state judges, mostly those who have been elected or appointed as Republicans. 

8. 	 Swatek receives favorable treatment, based on information and belief, largely because his 

son (Dax Swatek) is a Montgomery-based political consultant who was former Governor 

Bob Riley's campaign manager in 2006. Dax Swatek also is a close associate to Gov. 

Riley's son, Homewood attorney Rob Riley. 

9. 	 I have alleged in the instant lawsuit that I was terminated from my job at the University 

of Alabama at Birmingham (UAB) largely because of the exercise ofmy First 

Amendment rights on my personal blog, Legal Schnauzer. The blog has been highly 

critical of the Riley administration, Bill Swatek, Dax Swatek, Rob Riley, and 

local/national Republicans in general. Based on information and belief, individuals close 

to the Riley administration--especially those close to the former governor's son, Rob 

Riley-are responsible for my unlawful termination. 

10. According to his handling of a previous lawsuit, Judge Acker has shown blatant bias in 

favor ofRob Riley and his associates. Based on information and belief, Judge Acker is 

exhibiting similar bias in the instant case, essentially providing protection for high

ranking individuals in Alabama's Republican hierarchy. 

11. The previous lawsuit was a qui tam action under the U.S. False Claims Act, styled United 

States ofAmerica, ex. rei. Ingrid Law v. Thomas Spurlock, Performance Group LLC, 
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Robert R. Riley Jr., et al. The complaint was filed on July 10,2008, and based on my 

research regarding qui tam actions, Judge Acker handled the case in a highly irregular 

manner. Numerous reports indicate that government officials often are given up to two 

years, or more, to investigate whistleblower complaints before deciding if they are going 

to intervene. Court documents indicate that Judge Acker gave the government six months 

to investigate a complaint involving Rob Riley, the son of the state's most prominent 

Republican. When the government moved for an extension of time, a request that 

routinely is granted in such cases, Acker denied the motion, and the government was 

forced to decline intervention. That means the whistleblower has been unable to bring her 

case, and Rob Riley and his associates are protected from charges of rampant Medicare 

fraud and violations ofother federal health-care laws. 

12. Based on information and belief, Judge Acker has a deep-seated bias against me because 

people associated with the Riley administration, including Rob Riley, probably are 

responsible for my unlawful termination at UAB, the subject of the instant lawsuit. It 

should be noted that at least two ofRob Riley's associates named in the whistleblower 

case are affiliated with UAB. My belief is that Judge Acker is heavily invested in 

protecting Rob Riley and others connected to UAB. 

13. Regarding intrajudicial bias, Acker has made too many unlawful rulings in the instant 

case to mention here. In essence, every ruling he has made has been contrary to clear law 

and fact and has gone against me. 

14. In Caperton v. Massey, 129 S. Ct. 2252 (2009), the U.S. Supreme Court held that recusal 

is required where "the probability of actual bias on the part ofthe judge or decisionmaker 
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is too high to be constitutionally tolerable." Such bias, the nation's high court found, 

violates the constitutional guarantee ofdue process and the right to an impartial arbiter. 

15. 	IfJudge Acker's unlawful rulings in the instant case are not constitutionally intolerable, 

then it's hard to imagine what would be? Just how corrupt does a federal judge have to be 

before litigants can expect the protection required in the Caperton ruling? 

Roger Shuler 

Sworn to and subscribed before me on this ~ \ day of Jaauat:y, 2011. 

k~-vr1 

Notary Public 

Commission Expires: 'w8/ 9-0 l C( 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ALABAMA 


SOUTHERN DIVISION 


ROGER SHULER ) 
Plaintiff ) 
Pro Se ) 

~ ) CIVIL ACTION NO. 
) 

THE BOARD OF TRUSTEES OF THE ) lO-AR-1271-S 
UNIVERSITY OF ALABAMA; CAROL GARRISON, ) 
individually and in her official UAB capacity; ) 
SHIRLEY SALLOWAY KAHN, individually and ) 
in her official UAB capacity; DALE TURNBOUGH, ) 
individually and in her official UAB capacity; ) 
PAM POWELL, individually and in her official ) 
UAB capacity; GARY MANS, individually and in his ) 
official UAB capacity; CHERYL E.H. LOCKE, ) 
individually and in her official UAB capacity; ANITA) 
BONASERA, individually and in her official UAB ) 
capacity; THE BIRMINGHAM POLICE ) 
DEPARTMENT; HCTITIOUSDEFENDANTS ) 
A,B,C... ) 

Defendants 

AFHDAVIT OF CAROL SHULER 

STATE OF ALABAMA) 

SHELBY COUNTY ) 

Before me, the undersigned Notary Public, in and for said County and State, personally 

appeared Carol Shuler, who is known to me and who said the following: 

1. 	 My name is Carol Shuler. I am over 19 years ofage and have personal knowledge of the 

matters stated in this affidavit. 

2. 	 On Dec. 10,2010, I attended oral argument on a motion docket in the above-styled matter 

before U.S. District Judge William M. Acker. 
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3. 	 My husband, Roger Shuler, is the plaintiff, acting pro se. During oral argument, my 

husband was seated at a conference table before Judge Acker, and DAB counsel Lisa 

Huggins was seated at a conference table to my husband's right. I was seated 

immediately behind my husband, in the first row ofthe spectators' section and could 

clearly hear everything that was said between the parties and Judge Acker. 

4. 	 Throughout the proceeding, Judge Acker made numerous comments that indicated his 

bias against the plaintiff, Roger Shuler, and for the defendant, DAB. Judge Acker also 

made several comments that indicated he had engaged in improper communications with 

individuals outside the plaintiff's presence. 

5. 	 Early in the proceedings, Judge Acker gave the plaintiff a back-handed compliment: 

"Your legal research is better than what I see from quite a few lawyers who come in 

here." But then the judge added: "That might be because you seem to be a 'frequent 

filer.' You have a case before Judge Kallon. You have an appeal before the Eleventh 

Circuit. We have a system where we can check for people who file a lot of cases, and we 

can kick them out of the system." 

6. 	 Judge Acker made no mention ofthe numerous employment-discrimination cases that are 

currently pending against DAB, so he apparently is only concerned when a plaintiff is 

involved in multiple cases. This demonstrates clear bias against the plaintiff. On a 

personal level, I found Judge Acker's comments deeply offensive. As Roger Shuler's 

wife, I have had a front-row seat to see our lives turned upside down over the past 10 

years by a number of legal battles that all stem from the same case-a groundless lawsuit 

filed against my husband, over a property-related matter, by a neighbor named Mike 

McGarity. Mr. McGarity has an extensive criminal record, with at least eight convictions 
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to his credit, so perhaps Judge Acker would like to research him as a "frequent filer." 

Judge Acker also might want to research McGarity's lawyer, William E. Swatek, who has 

been disciplined at least three times by the Alabama State Bar, including a suspension of 

his license for acts of"'fraud, dishonesty, deceit, and misrepresentation" and has even 

been tried in criminal court for perjury. Judge Acker will find that Mr. Swatek is quite the 

"frequent filer," at least when it comes to ethics complaints against him. Before my 

husband and I encountered McGarity/Swatek, we had no record ofever appearing in a 

legal matter in Alabama-or any other state. Had Shelby County Circuit Judges J. 

Michael Joiner and G. Dan Reeves applied the actual law, McGarity's lawsuit would 

have been dismissed in about eight months' time, and the court system probably never 

would have heard from us again. Because the Shelby County judges refused to follow 

black-letter law, my husband and I have been fighting for justice ever since. 

7. 	 The abuse my husband and I have suffered in Alabama's "justice" system has had a 

profound impact on our lives. My husband was cheated out ofhis job at UAB because he 

writes a blog called Legal Schnauzer about our experiences in Shelby County, plus other 

state, regional, and national justice issues. It's not just my opinion that my husband lost 

his job because ofhis blogging on matters ofpublic concern. He audiotaped a phone 

conversation with UAB human-resources official Anita Bonasera in which she admitted 

that he was targeted because ofhis blog. especially because of the content about the 

prosecution offormer Alabama Governor Don Siegelman. I've heard this audiotape 

numerous times, and Bonasera's statement is clear. Despite irrefutable evidence to the 

contrary, numerous UAB individuals-including Bonasera and Pam Powell, my 
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husband's former supervisor--have filed sworn affidavits in this case stating that my 

husband's exercise ofhis free-speech rights had nothing to do with his termination. 

8. 	 In a memorandum opinion and order dated Dec. 13,2010, which was written after my 

husband had notified the court of false statements contained in affidavits ofUAB 

defendants-Judge Acker stated he was dismissing my husband's motion to strike as 

"inapposite" and "frivolous." The judge essentially is giving UAB defendants a free pass 

to commit perjury in this case, another blatant example of bias. 

9. 	 In his Dec. 13 order, Judge Acker notes that Roger Shuler had filed two documents in the 

clerk's office shortly after the motion docket on Dec. 10 and cites this as evidence that 

Shuler was ''ready to pounce" and "playing games." Judge Acker fails to make it clear 

why it is unlawful or unethical to file documents with the clerk's office after a party has 

appeared before him on a motion docket. As a pro se plaintiff, my husband is not allowed 

to file documents electronically. He must drive to the courthouse to file documents, a 30

mile roundtrip from our home, so it only makes sense to take care of as much business as 

possible when we have to appear in court. Judge Acker states in his Dec. 13 order that 

Shuler was "still playing games, something about which he was admonished during oral 

argument." I heard all of the oral argument, and no such admonishment was given-and 

that's because there were no grounds for admonishment ofany kind. Inexplicably, Judge 

Acker became angry when he discovered that my husband had filed two documents with 

the clerk's office after the motion docket-and the judge seems to be making false 

statements in order to justify his bizarre reaction to a party simply litigating his case. 

Judge Acker has indicated he has no concerns about when UAB files documents

whether it's at high noon or the middle of the night-but the plaintiff is "playing games" 
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ifhe files a document at a certain time that displeases the judge. It's hard to imagine a 

more blatant example of bias. 

10. Judge Acker, however, did not stop there. On at least two occasions, he told Roger Shuler 

that the plaintiff would need to study up on the procedure for filing a writ ofmandamus 

with the V.S. Eleventh Circuit Court ofAppeals. "You probably already know how to do 

that, but you are going to need to study up on it," Acker said at one point. This was a 

clear indication that Acker either does not know the law or intends to intentionally 

misapply the law, forcing my husband to waste time and resources to repeatedly appeal to 

the circuit court. Acker made no such warning to Ms. Huggins, VAB's counseL 

11. Near the end ofthe oral argument, Roger Shuler asked Judge Acker for an approximate 

date when his reply to a VAB motion would be due. The judge said it would be sometime 

around Christmas and stated, "I know the people at VAB are anxious about this case." 

12. How does Acker know people at VAB are anxious about this case? Who has told him 

that? For that matter, how does Acker know about other cases that Roger Shuler has 

pending, and why is that a factor in the instant case? Based on what I heard on Dec. 10, 

Judge Acker clearly is receiving information from someone external to this case and 

getting it outside the plaintiff's presence. It's hard to imagine a situation being more 

prejudicial than that. 

13. I have concerns about how this case came to be assigned to Judge Acker in the first 

place. I accompanied my husband to the courthouse on May 17,2010, to file the 

complaint in the instant case. He handed the documents to an individual in the clerk's 

office-an African-American woman with glasses; I would recognize her again 

immediately-and she proceeded to take probably 10 minutes or more to decide where to 
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assign the case. She read several pages of the complaint and checked multiple times with 

a white notebook sitting on a desk near the front of the clerk's office. When she finally 

stamped the case, we noticed that it had been assigned to Acker. My understanding is that 

this process is supposed to be random, but it did not appear to be random at all in this 

case. We later discovered that three employment-discrimination cases had been filed 

against UAB in roughly a 32-day period-one involving Prof. Glenn Feldman, one 

involving Instr. Petru Simionescu, and the one involving my husband-and all wound up 

assigned to Acker. With 12 federal judges in the Northern District ofAlabama, what are 

the odds that three cases involving UAB would be assigned to the same judge in about 

one month's time? My guess is that the odds are astronomical against it. Unless, of 

course, cases in the Northern District are not assigned randomly. 

14. After listening to Judge Acker's comments on Dec. 10 and reading his opinion ofDec. 

13, I believe he clearly is biased for UAB and against any pro se plaintiff that challenges 

the university. I also question whether the judge, who according to public documents is 

83 years old, has the mental capacity to handle this case-or any case, for that matter. To 

claim that a party is "ready to pounce" and "playing games" simply because he filed 

documents while he happened to already be at the courthouse, makes me wonder if Judge 

Acker has some kind of delusion disorder. To clearly engage in improper 

communications outside the plaintiffs presence, makes me wonder ifJudge Acker has 

the ability to make the kind ofethical decisions his position requires. To repeatedly tell a 

party that he had better "study up" on a writ ofmandamus, makes me wonder if Judge 

Acker has lost the ability to understand even simple rules of procedure. "You're going to 

Case 2:10-cv-01271-WMA   Document 57   Filed 02/22/11   Page 14 of 16



I' 

need to learn about a writ of mandamus because I might be wrong," Acker said at one 

point. He gave no indication that he was even going to try to be right. 

15. For the record, my husband is not the only one who has seen his career ruined because we 

have decided to stand up to injustice in Alabama. I was cheated out ofmy job at Infinity 

Property & Casualty Co. in September 2009, just as we were pursuing discovery in 

another federal case-one ofthe matters that caused Judge Acker to deem my husband a 

"frequent filer." The case to which I'm referring, like all ofour legal challenges, stems 

from the same bogus McGarity/Swatek lawsuit that we've been fighting for roughly 10 

years. I won't go into details here, but the same forces that cost my husband his job at 

UAB almost certainly cost me my job at Infinity. 

16. My husband has not only seen his own 19-year career at UAB ruined, he's seen his wife 

cheated out of her job, too. And yet, Judge Acker has the audacity to claim my husband is 

"playing games" and filing "frivolous" documents. Based on what I've seen of Judge 

Acker, I think it's true that someone is "playing games" in this case. But it is not my 

husband, and it certainly is not me. We've been cheated out ofour jobs in the worst 

economy since the Great Depression, so this certainly is not "fun and games" for us. I see 

no reason to believe that justice will be served as long as Judge Acker is in charge of this 

case. 

Carol Shuler 
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Sworn to and subscribed before me on this _S__ daY of January, 2011. 

Notary Public 

My Commission Expires 61812014 
Commission Expires: _____________ 
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